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IN THE 


United States Court of Appeals 

for the District of Columbia 


October Term, 1943 
No. 8576 


SALVATORE E. LEONARDO, et al., Appellants 

vs. 

ALEXANDER C. LEONARDO, et al., Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia dismiss¬ 
ing the appellants’ complaint for injunction on its merits, 
with prejudice, and entering a judgment for costs against 
said appellants. (Appellants’ App. 48.) Notice of appeal 
was filed on the 4th day of May, 1943. 

Statement of Facts. 

This is an appeal from a judgment of the District Court 
entered after trial upon the merits, dismissing appellants’ 
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complaint for injunction. The facts adduced in the course 
of trial may be stated as follows: 

That prior to May 9, 1942 the appellants and their child 
resided in the premises owned by them at 811 Marietta 
Place X. W. That on or about the above date, appellant 
Salvatore, learned that one of the apartments of the ap¬ 
pellee, his brother, Alexander, was vacant at 5801-13th, 
Street X. W., which the appellants desired to rent. (Appel¬ 
lants ’ App. 12 to 15.) He described the premises substan¬ 
tially as follows: The basement of the premises was used 
by appellee, Alexander, as his physician’s office, with sev¬ 
eral other rooms used as waiting room for patients and 
there was also a toilet in this basement. The doctor’s 
office could be entered through the exterior of the building 
without having to enter the first floor which was above the 
doctor's office. The gas fired heating plant was in the 
basement also, and this heated the entire building. The 
bedroom on the first floor could be reached by the interior 
stairway from the basement, and off of this bedroom was a 
small hall. This hall acted as a connection between the 
kitchen and the living room which last room did not have a 
door between it and the hall. The bath room on the first 
floor connected with this hall. Off of the living room was 
another bed room. Previously to May 9,1942 the appellees 
and their family occupied the building as their residence. 
(Appellants’ App. 13.) After this time, when the appellees 
had vacated the premises, the appellee doctor was looking 
for a nurse and desired to rent the apartment. After some 
discussions, Salvatore and Alexander agreed that Salva¬ 
tore would rent the first floor apartment, except the bed¬ 
room which was connected by stairway with the basement, 
for the sum of $40.00 per month. That the appellant Wyn- 
elle would answer the doctor’s phone, upon which an ex¬ 
tension was made to the first floor apartment, during the 
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night hours when the doctor was not at the office, and on 
Sunday morning, but not on Sunday afternoon; the appel¬ 
lee Alexander to have use of the kitchen, and retain the 
bedroom at the head of the stairs leading from his office 
in the basement. Under these conditions the appellants and 
their child moved into the premises, and brought their own 
furniture. (Appellants’ App. 14.) 

The appellant Salvatore, was a member of the Bar of the 
District Court of the United States for the District of Co¬ 
lumbia but at that time was employed by the Pullman Co., 
and was required to make two trips each week, therefore 
the appellant Wynelle answered the doctor’s phone during 
the night. That while the appellee, Alexander was to use 
the bedroom at the head of the stairs from the basement, 
and use the kitchen and bathroom on the first floor, 
the appellants were to have exclusive use of the living 
room and the other bedroom. (Appellants’ App. 14.) The 
appellants w*ere not to install their own private phone, but 
were to use the doctor’s phone due to the fact that if their 
private phone were installed the doctor would lose the right 
to a residential rate; the doctor had applied for physician’s 
phone service but none was then available. (Appellants’ 
App. 14.) 

The aforesaid arrangement was orally made and not 
reduced to writing, and after moving into the premises and 
using the same for their residence the appellants gave 
checks to appellee, Alexander, each month at rate of $40.00 
per month from May 1942 to April 15th, 1943; on the checks 
so given were marked the words “For rent of apartment,” 
and the period for which the same was given was also 
specified.'(Appellants’ App. 14-15.) The appellant Sal¬ 
vatore upon entering this agreement advised appellee, 
Alexander, that since the appellants were selling their 
Marietta Place residence they would not be able to move any 
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time thereafter, and the appellee, Alexander advised them 
they could occupy the apartment as long as they desired. 
(Appellants’ App. 15.) 

Shortly thereafter the appellee Alexander began to com¬ 
plain about the noise the appellants’ child was making in 
the front yard, and secondly that the appellants could not 
have any incoming calls on the appellee’s phone. That al¬ 
though the appellee knew at the time the oral arrangements 
were made, one of which was that the appellants might use 
the extension phone, especially due to the fact that the ap¬ 
pellant Salvatore was subject to being called by the Pull¬ 
man Company for his employment at any time, yet the ap¬ 
pellee refused to permit the appellant to have incoming 
calls, because the appellee stated it might interfere with 
his patients’ calls. (Appellants’ App. 15.) Due to these 
objections of the appellee, the appellants in September 
1942, installed their own phone in their apartment, and al¬ 
though the appellee Alexander mentioned the fact to the 
appellants, he made no further complaint from Septem¬ 
ber 1942; the doctor appellee continued to accept the $40.00 
rent thereafter. (Appellants’ App. 15-27.) It was further 
testified that due to the fact the appellant, Salvatore had 
to remain on. the job for several days at the time, when he 
returned he slept during the day, and although the ar¬ 
rangement with the doctor did not require them to answer 
the phone during the day, the doctor refused and neglected 
to switch the extension in his office to prevent the ringing 
of the phone in the appellants’ apartment, and the phone 
did constantly ring in the apartment all of which contin¬ 
ually disturbed the appellant Salvatore’s sleep and rest. 
That in order to prevent this, during the day the appellant 
wobld remove the outerbox of the phone and insert some 
paper to muffle the ring, but this paper was removed each 
evening. That these conditions resulted in some argument 
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and about October 1942 the appellant was requested by the 
doctor, Alexander, to vacate the apartment. At this time 
the doctor’s day nurse had left, and the doctor had diffi¬ 
culty in securing the services of other nurses, and in order 
to aid the doctor, during the day, the doctor’s wife, who was 
then pregnant, and a friend of the appellees was present 
to act as nurse and answer the phone. (Appellants’ App. 
16.) 

In November 1942 the appellees rented a house in 1400 
block of Monroe Street N. W. in the District of Columbia 
and brought their family there, to live. That thereafter 
due to the doctor claiming that his phone was not being an¬ 
swered the doctor on one occasion awakened the appellee, 
Salvatore, during the day time, so that the apartment could 
be shown to a nurse, the doctor stating that it was necessary 
for him to have the apartment so that a nurse could be at 
the office at all times to answer the phone. All of this led 
up to a violent argument on Christmas day 1942 when the 
doctor, enraged and angered, threatened to move into the 
premises. At this time appellants advised the doctor they 
were unable to move as they had no other suitable quarters, 
and they did not want to move from the neighborhood be¬ 
cause it might interfere with the schooling of their child 
who was then attending the Nativity Parochial school, and 
if the school was changed it might retard her in her studies. 
The doctor then, and thereafter submitted apartments to 
the appellants but they either had too large rental or was 
not large enough. (Appellants’ App. 16-17.) That shortly 
thereafter a Mr. Jerome Murray called appellant Salva¬ 
tore on behalf of the appellees and advised the appellant 
Salvatore that he was to be arrested for trespassing in that 
the appellants being employees of the doctor, and their 
services were no longer required, if they did not move the 
doctor would continue to harass and annoy them. (Appel- 
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lants’ App. 17.) On February 15th, 1943 the doctor handed 
appellant Salvatore a written request that as he desired 
possession of the premises for his own use he requested 
possession by March 15th, 1943. The appellant thereupon 
advised the doctor that before he would move the appellees 
would have to comply with all requirements of the Emer¬ 
gency Kent Act to which the doctors replied “Rent Act 
or nb Rent Act I am going to get possession.” (Appellants’ 
App. 17.) About a week later the doctor advised the ap¬ 
pellants of another apartment and that if the appellants 
were not out bv the 15th of March he would move in anv- 
way. (Appellants’ App. 17.) That to this the appellant 
Salvatore advised the doctor that the procedure required 
the service of a 30 days notice and thereafter suit to be filed 
in the Municipal Court, Landlord and Tenant Branch, and 
if, after proof taken, the Court was satisfied that the ap¬ 
pellees desired possession of said premises for their own 
immediate and personal use the appellees would get posses¬ 
sion, to which the doctor replied “To Hell with the law.” 
On the morning of March 15, 1943 a check for rent to April 
15th, 1943 was left at the doctor’s office. About S o’clock 
P. M. of the same March 15th, 1943 the doctor left a notice 
with the check that he had given the appellants 30 days 
notice to vacate and requested compliance so he could take 
possession of the premises. (Appellants’ App. 17-18.) On 
the next day, March 16tli, 1943 the appellants both left in 
the morning for work, and their child w*ent to school. About 
3 o’clock P. M. the appellants’ child called the appellant 
TVyhelle advising her that the appellees had moved all of 
their furniture and she was afraid to go into their home. 
The appellant Wynelle immediately left her work and went 
to her home where she found the appellees, their four chil¬ 
dren and two colored maids in her apartment. That all 
of the appellants’ furniture and all of their belongings had 
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been moved into the living room, and everything was put on 
the bed so that it was impossible to go into this room or 
know where any of the appellants’ belongings were. In the 
kitchen the maids -were cooking a meal and when she went 
into the kitchen she was ordered out. That thereafter in 
this apartment a fight between the appellant Wynelle, and 
the appellee Alleen and the two colored maids ensued. 
That after this fight the appellant and her child, left the 
apartment and waited until the appellant Salvatore re¬ 
turned at about 6 o’clock P. M. (Appellants’ App. 18.) That 
the appellees were charged by this appellant with assault in 
the Criminal Division of the Municipal Court, and after 
trial, the appellees were found not guilty. The appellant 
testified that she at all times answered the doctor’s phone. 
The testimony further was adduced by about eight witnesses 
for the appellees that they had called the doctor for pro¬ 
fessional services in the evening or night time but that did 
not receive any answer. (Appellants’ App. 38, 39.) The 30 
days notice given by the doctor to appellant Salvatore ap¬ 
pears on Appellants’ App. page, 24. In addition, on March 
15th, 1943 the doctor, before evicting the appellants on 
.March 16th, 1943 wrote the Administrator of Rent Con¬ 
trol stating his difficulty and needing the apartment to 
conduct his business as a physician ? a copy of the 30 days 
notice was set forth, and he requested the Administrator to 
advise him. This letter is set out in the Appellants’ App. 
24-26. Before receiving a reply the appellees took posses¬ 
sion of the apartment and the answer to the appellees’ in¬ 
quiry from the Administrator of Rent Control to the effect 
that it would be necessary to proceed in the Landlord and 
Tenant Division of the Municipal Court was dated and 
sent to appellees March 22nd., 1943. A copy of this reply 
is set forth in Appellants’ App. 26-27. 

The evidence also disclosed that, on March 19th, 1943 
the appellee Alleen Leonardo requested titling of her car 
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in the State of Maryland, with the Commissioner of Motor 

Vehicles, Baltimore, Maryland and a request for a 1943 

Maryland license. 

•* 

Over objection of the appellants the Court permitted the 
appellees to testify as to the cost of the building, and the 
cost of maintenance. That the appellee Alexander himself 
stated he needed the apartment for himself in the con¬ 
duct of his business. (Appellants’ App. 25.) 

Issues Involved. 

The principal issues involved on this appeal may be 
simply stated as follows: 

1. Whether the arrangement made between the parties, 
and the mode of living and use, under such arrangements, 
the appellants were tenants at sufferance of the appellees 
under the Code of Laws for the District of Columbia, and 
under the Emergency Rent Act of the District of Columbia. 

2. 1 Whether the notice given by appellee Alexander to 
the appellant Salvatore, was a valid 30 days notice required 
by the D. C. Code, and whether, on March 16th 1943 the 
appellees permitted the time therein set forth to expire 
before attempting to secure possession for themselves. 

3. Whether the alleged violations by the appellants, that 
of installing their own phone in the apartment in Septem¬ 
ber 1942, and the alleged neglecting and properly answer¬ 
ing the doctor’s phone was a violation of their tenancy as 
would entitle the appellees to possession of the apartment. 

4. Whether the finding of the lower Court to the effect 
that the appellees sought in good faith to recover posses¬ 
sion of their property for their own immediate and personal 
use as their residence was justified under the facts adduced 
in evidence, and also under the doctor’s own admission that 
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he desired possession for his own use in order to properly 
conduct his business. 

5. Whether, under the facts adduced, the appellees could 
demand possession, oust the appellants in the manner de¬ 
scribed, without proceeding under the Code of Laws for the 
District of Columbia in the manner prescribed in securing 
possession therein set forth. 

6. Whether the appellees could ignore the requirements 
of the Emergency Rent Act, and without showing to a Court 
of competent jurisdiction that they had the necessary re¬ 
quirements of this Act, proceed to secure possession by 
force and by their own action. 

Statutes Involved. 

Title 45 Section 820, of the District of Columbia Code: 

“All estates, which by construction of the Courts were es¬ 
tates from rear to Year at common law, as where a tenant 
goes into possession and pays rent without an agreement for 
a term, or where a tenant for years, after the expiration of 
his term, continues in possession and pays rent and the 
like, and all verbal hirings by the month or at any specified 
rate per month, shall be deemed estates by sufference. ,, 

Title 45 Section 904 of the District of Columbia Code: 

“A tenancv at sufferance mav be terminated at anv time 

V •' 

by a notice in writing from the landlord to the tenant to quit 
the premises leased, or by such notice from the tenant to 
the landlord of his intention to quit on the 30th day after 
the day of the service of the notice”. 

Title 45 Section 910 of the District of Columbia Code: 

“Whenever a lease for any definite term shall expire, 
or any tenancy shall be terminated by notice as aforesaid, 
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and the tenant shall fail or refuse to surrender possession 
of the leased premises the landlord may bring an action of 
ejeetnient to recover possession in the District Court of the 
United States for the District of Columbia; or the landlord 
may bring an action to recover possession before the Munic¬ 
ipal Court as provided in Sections 11-701 to 11-749 of this 
Code/’ 

Title 11 Section 735 of the Code of Laws for the District 
of Columbia: 

“Whenever any tenant shall unlawfully detain posses¬ 
sion of property leased to him after his tenancy has ex¬ 
pired * * * the Municipal Court may, on complaint under 
oath verified by the person aggrieved, or by his agent or 
attorney having knowledge of the facts issue a summons to 
the party complained of to appear and show cause why 
judgment should not be given against him for the restitution 
of the possession. ” 

Title 11 Section 736 of the District of Columbia Code: 

“The summons shall be served seven days, exclusive of 
Sundays and legal holidays before the day fixed for trial 
of the action. If the defendant has left the District of Co¬ 
lumbia, or cannot be found the said summons may be served 
by delivering a copy thereof to the tenant, or by leaving 
the same with some person above the age of 16 years resid¬ 
ing on or in possession of the premises sought to be re¬ 
covered, if no one be in actual possession of the premises 
or residing thereon by posting a copy of said summons on 
the premises where it may be conveniently read”. 

Title 11 Section 737 of the District of Columbia Code: 

“If upon the trial it appears that the plaintiff is entitled 
to possession of the premises, judgment and execution for 
possession shall be awarded in his favor with costs”. 
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Title 45 Section 1001 (a) of the District of Columbia 
Code: 

“It is hereby found that the national emergency and na¬ 
tional defense program (1) have aggravated the congested 
situation with regard to housing accommodations existing 
at the seat of government; (2) have led or will lead to 
profiteering and other speculative and manipulative prac¬ 
tices by some owners of housing accommodations; (3) have 
rendered or will render ineffectual the normal operations 
of a free market in housing accommodations and (4) will 
make it increasingly difficult for persons whose duties or 
obligations require them to live or work in the District of 
Columbia to obtain such accommodations. Whereupon it is 
the purpose of this chapter and the policy of the Congress 
during the existing emergency to prevent undue rent in¬ 
creases or any other practices relating to housing accommo¬ 
dations in the District of Columbia which mav tend to in- 
crease the cost of living or otherwise impede the national- 
defense program, (b) The provisions of this chapter, and 
all regulations, orders and requirements thereunder shall 
terminate December 31, 1945; except as to offenses commit¬ 
ted, or rights or liabilities incurred, prior to such expira¬ 
tion date, the provisions of this chapter and such regula¬ 
tions, orders or requirements shall be treated as still re¬ 
maining in force for the purpose of sustaining any proper 
suit, action or prosecution with respect to any such right, 

liabilitv or offense.” 

* 

Title 45 Section 1605 (b) “No action or proceeding to re¬ 
cover possession of housing accommodations shall be main¬ 
tainable by any landlord against any tenant, notwithstand¬ 
ing that the tenant has no lease, or that his lease expired, 
so long as the tenant continues to pay the rent to which the 
landlord is entitled, unless (1) the tenant is violating an obli- 
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gation of his tenancy (other than an obligation to pay rent 
higher than the rent permitted under this Act or any regu¬ 
lation or order thereunder applicable to the housing ac¬ 
commodations involved or an obligation to surrender pos¬ 
session of such accommodations) or (2) the landlord seeks 
in good faith to recover possession of the property for his 
own immediate and personal use and occupancy as a dwell¬ 
ing.’’ 

Title 45 Section 1611 of the District of Columbia Code: 

(a) 

“The term housing accommodations means any building, 
structure, or part thereof, or land appurtenant thereto, or 
any ether real or personal property rented or offered for 
rent for living or dwelling purposes (including but without 
limitations, houses, apartments, hotels, rooming—or board¬ 
ing-house accommodations, and other properties used for 
living or dwelling purposes)”. 

Title 45 Section 1611, (c) “the term rent means the con¬ 
sideration, including any bonus, benefit, or gratuity, de¬ 
manded or received per day, week, month, year or other 
period of time as the case may be, for the use or occupancy 
of housing accommodations or the transfer of a lease for 
such accommodations”. 

Title 45 Section 1611 (f) “The term 4 tenant’ includes a 
subtenant, lessee, sublesee, or other person entitled to the 
use or occupancy of any housing accommodations”. 

Title 45 Section 1611 (g) “The term ‘landlord’ includes 
an owner, lessor, sublessor, or other person entitled to re¬ 
ceive rent for the use or occupancy of any housing accommo¬ 
dations”. 
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Summary of Argument. 

1. When the appellee, Alexander Leonardo, permitted 
the appellants to enter under the arrangement to pay $40.00 
per month, and answer the phone for him, the appellants 
became tenants at sufferance ot’ the appellees and they were 
entitled to all of tne rights, benefits and protection of law 
afforded all tenants in the District of Columbia. 

2. That as such tenants, even before the Emergency Rent 
Act, assuming they violated aii obligation of their tenancy 
they were entitled to a full thirty days notice before any 
eviction could be made. \\ hen the appellee gave written no¬ 
tice on February 15th, 1943 to vacate in 30 days, on March 
16th, 1943 the full 30 days had not yet expired, and any ac¬ 
tion taken, either through the Court or by the appellees was 
unlawful. 

3. That the appellants did not violate an obligation of 
their tenancy. Even assuming they were not to install their 
private telephone and this was agreed to, yet the appellee 
waived this requirement by accepting rent after September, 
1942. The evidence also showed that the answering of the 
telephone if this were a breach was also -waived. 

4. That assuming that the appellees might prove, before 
the Municipal Court, they were entitled to possession yet 
they had no right or authority in law or otherwise to pro¬ 
ceed to forceahlv dispossess the appellants -without due 
process and without the appellants being entitled to a trial, 
either by the Court or by jury. 

5. That the appellees did not come within the require¬ 
ments of the Rent Act, and their request, as the Court below 
found, for possession for their own immediate and personal 
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use fbr their residence was not supported by the evidence 
in that the appellee stated he desired to have possession to 
better conduct his business. 

6. That the appellees do not have an adequate remedy 
at law, in that the Rent Act itself shows an emergency ex¬ 
ists; (that the evidence shows that the appellants were un¬ 
able to find suitable housing accommodations, and that the 
action of the appellees was in violation of the Rent Act. 

Argument. 

1 . 

The appellees in permitting the appellants to take over 
the fental of the apartment under the conditions, at rate of 
$40.00 per month operated to make the appellants their 
tenants at sufferance. 

The undisputed facts clearly show that the appellants 
when they negotiated with the appellee did so to secure 
housing accommodations, that is a place in which they 
could live. The evidence clearly establishes that the ap¬ 
pellants were to have exclusive use of the front bed room, 
and exclusive use of the living room, but the kitchen and 
bath room could be used by the appellees. The dominion 
and possession of the first floor apartment was yielded to 
the appellants, at the specified monthly rent of $40.00 per 
month. The appellee recognized this, and made no objec¬ 
tion when from May 1942 to February 1943 he accepted 
the checks of the appellants of $40.00 each marked as 
“rent for the apartment.’’ The reason he made no ob¬ 
jection then, was he knew the appellants were paying rent 
under this oral agreement. Title 45 Section 904 definitely 
makes the appellants tenants at sufferance. This is addi¬ 
tionally affirmed by the Rent Act Title 45 Section 1611 (a), 
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(c), (f) and (g), wherein the definition of a tenant, land¬ 
lord, housing accommodations and rent are found. The 
appellants being entitled to the use of the first floor apart¬ 
ment, and the occupancy thereof as housing accommoda¬ 
tions unquestionably are tenants. 

2 . 

That the appellants as tenants at sufferance were entitled 
to a full 30 days notice. 

It is uncontradicted that the notice in writing which the 
appellants received, and which the appellee knew he must 
give before he could take any affirmative step was dated 
and delivered February 15th, 1943. However, before the 
same expired the appellants instituted their forceable ac¬ 
tion. This notice by rules of construction, eliminating the 
first day and including the last would not expire until 
March 17th, 1943. Until that time, the appellants, were 
legally entitled to remain; but before that time, the ap¬ 
pellees took the law* into their own hands and became the 
parties adjudging w’hen the appellants had to move. 

The Court has manv times announced the time w’hen the 
landlord could seek possession, and this Court has zealously 
guarded the right of a tenant to his full time. Beyer v. 
Smith, 59 App. D. C. 32, announces the principle that thirty 
days’ notice in writing must be served on a tenant to termi¬ 
nate a tenancy by sufferance. 

In Merritt v. Thompson, 53 App. D. C. 233, the Court held 
a notice to be defective and bad, where it was dated and 
served July 1, to vacate on July 31st, that this was not a 
full 30 da vs’ notice, because bv the rules of construction 
eliminating the first day and including the last the tenant 
had the entire last day to vacate, and therefor the notice 
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was one day short. In the instant case, most certainly 
where the notice is dated and served February 15, and a 
forceable eviction of the tenant is had on March 16th, the 
full thirty days had not expired. Any action on part of the 
appellees on the 16th, of March was clearly unlawful and 
without right. This fact alone makes the action of the ap¬ 
pellees such for which the Court should restore the appel¬ 
lants to their possession. 


3. 

The appellants did not violate an obligation of their ten¬ 
ancy. Assuming there was such an obligation for which 
their estate could be forfeited, yet there was a waiver. 

The original letting here was for the appellants to oc¬ 
cupy the first floor as their home; along with this they 
promised the appellee to answer his phone at night until 
he received physician’s service, and secondly until this time 
they to'ould not have a phone of their own. The evidence 
is entirely negative, and no-one ever assumed, nor was it 
ever hinted, nor was any agreement made, that if the ap¬ 
pellants failed in this, there would be a breach of their ten¬ 
ancy, and such breach operated as a forfeiture of their ten¬ 
ancy. The lower Court apparently assumed that there was 
such an agreement of forfeiture. In view of the fact that 
no forfeiture was agreed upon, nor ever discussed, this 
cannot be read into the parties’ oral agreement. It cer¬ 
tainly seems that the phone was incidental to the oral hir¬ 
ing and was to be only temporary until the doctor was able 
to secure the physician’s telephone service. 

Hdwever, even if this is material, yet the appellee’s tes¬ 
timony is constantly punctuated with statements that the 
phone was not answered as early as September 1942, and 
secondly the doctor learned in September 1942 that the ap- 
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pellants installed their own phone. The appellee’s own 
testimony admitted that thereafter he continued to accept 
rent to February 15th, 1943. This, then operated as a 
waiver of not only the breach of these conditions, but 
waivers of the conditions themselves. It is elementary that 
when an agreement is made, and a provision thereof is 
breached, and the party who might have declared a breach 
continues under the agreement, that he waives the condi¬ 
tion or provision. The only exception as to future breaches 
is where the agreement contains the further provision that 
waiver of one breach will not operate as a waiver of the 
provision itself. This has definitely been established by 
this Court in Merritt v. Kay, 54 App. D. C. at page 152. 
And by the acceptance of rent after the alleged breach 
operated as a waiver of the breach. 

4. 

The appellees had no right to proceed without due proc¬ 
ess of law\ 

Even if the appellees might have proved their right to 
possession, yet their action deprived these appellants of a 
trial either by the Court or by the jury. This was one of 
the inalienable rights of the appellants, guaranteed them 
by the Constitution. Yet, the lower Court by denying re¬ 
lief to the appellants affirmed the action of the appellees, 
and indirectly prevented these appellants from having such 
trial so guaranteed to them. This in itself should have 
prompted the lower Court to grant the appellants the re¬ 
quested relief. 

The District of Columbia Code, Title 11 Sections 735 to 
737 and Title 45 Section 910 provides the manner in which 
landlords, who are entitled to possession, may proceed to 
recover their possession, and unless the Court strictly re- 
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quires landlords to follow these Sections, a more important 
issue is raised in these times of emergency when many land¬ 
lords desire possession, but for the law cannot secure the 
same, and that is, if this landlord is permitted to “get away 
with it*’ it will establish a precedent for landlords to easily 
risk an action for damages, and secure possession forceablv 
in the same fashion as did the appellees in this case, and 
due to the fact that damages sustained would be insignifi¬ 
cant and incapable of being proven, it is worth payment 
of such slight damages in order to get possession. Many 
landlords would gladly pay large sums if they were as¬ 
sured of securing possession in these times, and the very 
necessity of the Rent Act is at stake in this case. The ap¬ 
pellees admittedly made no effort to comply with law, and 
the findings of the lower Court is their reward for so doing. 
To sustain the lower Court will immediately encourage 
other landlords to follow. 


5 . 

The appellees did not come within the requirements of 
the Rent Act, and the evidence does not sustain the con¬ 
clusion they desired the same for their immediate and per¬ 
sonal use as their residence. 

The appellants were entitled to a trial either by the 
Court or the jury as to whether the appellees’ use brought 
theni under the Rent Act. The effect of the lower Court 
was that it acted as a Court of Appeals in affirming the 
action of the appellees, who themselves became the judge 
and jury as to whether their desire for possession fitted 
the requirements of the Rent Act. They, the appellees de¬ 
cided they wanted possession for their own use, for their 
personal use, for their immediate use, and for their resi¬ 
dence. Yet, the appellees’ own statements, his own 30 
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days' notice does not say lie wanted it for liis use as his 
residence; he stated he wanted to have possession so as to 
conduct his business. This reason, no matter how much 
the Court below believed it to be imperative, was not suffi¬ 
cient to enter judgment for possession. Yet, the Court be¬ 
low, acted as a Court of Appeals in affirming this conclu¬ 
sion, all unfounded by the evidence. Permission given to 
the appellees, and affirming their action by placing a stamp 
of approval, in effect makes a shell of the Kent Act, and 
will permit any landlord to decide for himself whether he 
comes within the Kent Act, although if he invoked the 
Landlord and Tenant Court procedure he might not be so 
successful. We maintain the action of the lower Court was 
arbitrary, unfounded bv the evidence and unwarranted as 
a matter of law. 


6 . 

The appellants did not have an adequate remedy at law. 
The Rent Act itself recognizes that an emergency in hous¬ 
ing accommodations exists; the evidence discloses the kind 
of quarters the appellants later secured (the kind that had 
no private bath, no living room, and when they received 
guests, everyone had to sit on the bed); damages them¬ 
selves cannot be adequately proved, and it was the inten¬ 
tion of Congress to protect the tenant in these stressed 
times and not give him damages. The fact that Congress 
recognizes this housing shortage in itself shows the inade¬ 
quacy at law, for if there is adequate relief at law, why 
should such drastic legislation be needed? There is only 
one answer, that is the usual and ordinary situations, the 
ordinary intercourse of the parties, the ordinary and usual 
modes of living are not now present, and drastic and harsh 
legislation is needed, and it is during such times the lower 
Court states that there is an adequate remedy at law. 
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In Donovan v. Penna. Co., 199 U. S. 279 the Court said 
“if it appears to the satisfaction of the Court that a per¬ 
son has a property right and he has no means of protect¬ 
ing it from injury at the hands of another the Court may 
exercise its extraordinary power. ” 

In Boyce v. Grundy, 3 Pet. 210 the Court said “The rem¬ 
edy at law to exclude relief in equity must be complete 
and substantial of equitable relief. It is not enough that 
therb is a remedy at law. It must be plain and adequate, 
or in other words, as practical and as efficient as the ends 
of justice and its prompt administration in equity/’ 

As! above stated, Congress legislated the Rent Act be¬ 
cause the existing law was inadequate, and what greater 
showing could be had to show, before the rent act, that any 
legal right was inadequate as to housing accommodations? 
AVhat kind of relief could the appellants substantially re¬ 
ceive except in equity. Damages are incapable of being 
measured, it is impossible for the appellants to adjust them¬ 
selves similarly to the conditions existing before they were 
unlawfullv evicted. Anv action at law would not be as 
practical and as efficient as the ends of justice could be at¬ 
tained in equity. 

In Kirk v. Board of Health, S3 S. C. 372 it was held that 
if the injury is irreparable equity will issue any injunction. 
The term irreparable does not mean incapable of being re¬ 
paired. 

In Bettman v. Harness, 42 W. Va. 433 it was held that 
the term may mean that which cannot be adequately com¬ 
pensated for in money or where compensation cannot be 
safely measured. 

American Smelting Co. v. Godfrey, 15S Fed. 225 it was 
held that where the injury appears such that adequate and 
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complete damages therefor cannot be recovered in an ac¬ 
tion at law it will be regarded as irreparable. 

In the instant case, how would it be possible to ade¬ 
quately measure the amount of damages suffered by heap¬ 
ing all of the belongings of the appellants, refusing them 
access thereto, requiring all their belongings to remain in 
this condition for a period of time, and at darkness, when 
it is impossible to secure any residence, the appellants and 
their child had to throw themselves upon the mercy and 
kindness of friends to accommodate them for several days 
until temporary lodgings could be located, during which 
time the appellants had to wear the same clothing without 
change. It is all incapable of being measured, and no effi¬ 
cient means of accomplishing the same relief as in equity 
can possibly be had. 

As already stated, if this result can be accomplished by 
landlords, in which they know that they merely need to 
take the law in their own hands and evict the tenant, and 
because a small amount of damages which ordinarily can¬ 
not be measured can be given, the whole effect and benefit 
of the Rent Act is eradicated, and held of no effect. 

In the cases cited by the Court in its conclusions of law 
are not applicable in that the legal title holder who sought 
the remedy merely had to file an action of ejectment at 
law. Here, no legal title reposes in the appellants to main¬ 
tain an action of ejectment, and no provision is set up by 
Title 11 where in the tenant may maintain an action, in that 
all of the language uses the term landlord, and not the 
tenant. 
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Conclusion. 

In conclusion, it is submitted that the lower Court seems 
to have been arbitrary, and intended to make as many find¬ 
ings of fact as it could favorable to the appellees, but any 
finding which could have been made for the appellants 
were ignored, or by-passed. Examples: no finding was 
made that the appellants were tenants, paragraph 8 of the 
findings of fact merely states that the doctor permitted the 
appellants to occupy and take possession of a certain por¬ 
tion of the first floor apartment as their residence, and in 
9 paragraph it was agreed that appellants would pay $40.00 
monthly which represented costs of operation and mainte¬ 
nance of the apartment by the defendants, yet the second 
floor was rented, furnished for $100.00, which rental was 
without approval of the Administrator of Rent Control. 
Under the definition of a tenant under the Rent Act, the ap¬ 
pellants were entitled to a finding of fact that they were 
tenants. Yet without making this finding the lower Court 
attempts to bring any violations alleged on part of the ap¬ 
pellants in paragraph 11, the last sentence and also in 
paragraph 12. In paragraph 17 the Court found the ap¬ 
pellants violated an obligation of their tenancy for the 
stated reasons. Yet the lower Court made no finding that 
the appellants were tenants. 

The lower Court found that notice to quit was given the 
appellants on February 15th, 1943 to quit within 30 days 
as the appellee desires possession for himself and family, 
not to be used as a residence, but to properly conduct his 
business as a physician. The Court found the appellants 
arbitrarily refused to accept any apartments found for the 
appellants; the Court further found that the appellees en¬ 
tered the first floor on March 16th, 1943. The Court failed 
to state whether this entry was unlawful, or whether it 
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was lawful but under the evidence merely concludes that 
when Wynelle came home, that she, even though the two 
appellees, and two of their colored maids were present, 
“violently assaulted the female defendant and her serv¬ 
ant/’ The lower Court failed to find whether the appellees 
permitted the full 3U days to run before evicting the appel¬ 
lants. The lower Court failed to find whether the appellees 
violated the Kent Act. Then the Court concludes that there 
is an adequate remedy at law. 

Assuming, but not admitting there is an adequate rem¬ 
edy, the lower Court by making all the findings most fa¬ 
vorable to the appellees, but failing to make any findings 
where the evidence undoubtedly can be construed only for 
the appellant, has, under the law closed all doors effectively 
under the law of the District wherein it is impossible for 
the appellants to secure any damages whatsoever, even if 
they attempted to do so. The Court below, although the 
matter was not in issue, nor was any direct testimony taken 
or cross-examination made, found the appellees sought to 
recover possession of the property for their immediate and 
personal occupancy as a dwelling, although the appellee 
stated in his testimony that he needed the apartment for 
his nurse, and in his notice stated he needed the apartment 
to properly conduct his business as a physician. 

The lower Court found that the appellants shortly after¬ 
ward found housing accommodation, but failed to find 
whether the same were or were not adequate or comparable 
to those the appellants were evicted from. The evidence 
discloses that these accommodations were two furnished 
rooms; no place to cook, no living room, no private bath, 
at an increased rent. 

It seems that under all of the evidence and the law of 
the case, the lower Court not only erred in finding for the 
defendants, but went a long way into matters not required 
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of it to make its conclusion of law, as it did, in order to 
protect the appellees in event the appellants might resort 
to a law Court for damages, by effectively making findings 
of fact, which had the effect of adjudications, that fore¬ 
closed the appellants from any right of recovery in any 
attempted action at law. 

It is submitted that in view of the condition of the times, 
the necessity for protection of the Emergency Rent Act, 
and under all of the facts that this Court reverse the action 
of the lower Court and protect the appellants in such man¬ 
ner as Congress intended they be protected. 

Respectfully submitted, 


Herman Miller, 

800 H Street, N. TV., 
Attorney for Appellants. 
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APPENDIX. 

Case No. 8576. 

1 IN THE DISTRICT COURT OF THE UNITED 

STATES 

foe the District of Columbia 


Salvatore E. Leonardo, 
Wynelle Leonardo, 

126 Longfellow Street, N. W., 
Washington, D. C. 

Plaintiffs, 

vs. 

Alexander C. Leonardo, 
Ai.lf.kn B. Leonardo, 

5S10-13th. Street N. W., 
Washington, D. C. 

Defendants. 


Civil Action No. 19037. 
Filed March 20, 1943. 


Complaint for Injunction. 

The Complaint of the plaintiffs for injunction against the 
defendants respectfully shows as follows: 

1. That they are adult citizens of the United States, re¬ 
sidents of the District of Columbia and file this complaint 
in their own right as hereafter appears. 

2. The defendants are likewise adult citizens of the 
United States, residents of the District of Columbia and are 
sued in their own right as hereafter appears. 

3. Heretofore, to wit: May 9th, 1942, the defendants as 
the owners, in fee simple, of premises 5801-13th. Street N. 
W., rented to the plaintiffs an unfurnished apartment with- 
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in said premises consisting of a living room, bedroom, 
kitchen and both on the first floor thereof, at and for the 
rental of $40.00 per month, and thereupon the plaintiffs and 
their child moved into said apartment and used the same as 
and for their home and residence. That from the aforesaid 
day to the present time the plaintiffs have paid, and have 
tendered all rent, in advance due to the defendants for the 
rental of said apartment. 

4. That shortly after the plaintiffs moved into said 
apartment and began to occupy the same as and for their 
home, the defendants began a course of abuse towards them 

and constantly harassed said plaintiff in order to 
2 cause the plaintiffs to voluntarily move from said 

premises. That from shortly after the plaintiffs 
moved to said premises to March 16th, 1943 the defendants 
continually demanded the plaintiffs to move and vacate 
said apartment and attempted to secure the services of 
other persons in order to bring about a removal by the 
plaintiffs therefrom. These plaintiffs refused to move 
from said premises in that they were unable to locate any 
suitable apartment for themselves within their means and 
adaptable to their needs, but advised defendants they would 
move from said premises which suitable apartment were 
found. 

5. The plaintiffs say that the defendants constantly 
threatened plaintiffs with a physical ouster from said apart¬ 
ment, all of which culminated in a notice being served by 
the defendants upon the plaintiffs, in writing, on February 
15th, 1943 requesting the plaintiffs to vacate said premises 
by March 15th, 1943; that the plaintiffs’ rent was paid to 
March 14th, 1943 and on March 15th, 1943 the plaintiffs 
tendered and left in the office of the defendant Alexander 
C. Leonardo rent in sum of $40.00 from March 15th, 1943 to 
April 14th, 1943. 
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6. The plaintiffs aver that the defendants made no ef¬ 
fort to obtain possession of said premises by and through 
the Landlord and Tenant Branch of the Municipal Court, 
the proper Court having jurisdiction, but without notice, 
and wrongfully and unlawfully the defendants, on March 
16th, 1943, while both the plaintiffs were at work,., and 
while their child was at school, entered into the apartment 
of the plaintiffs, without their knowledge or consent, and 
gathered all of the plaintiffs personal property, chattels, 
belongings, dishes and clothes where the same had reposed 
in said apartment and piled the same together into one 
room of said apartment in such manner that it was not pos¬ 
sible to enter such room without difficulty. The plaintiffs 
say that the defendants, after the plaintiffs returned to 
their home and residence, refused to permit the plaintiffs 
to reenter or occupy their home or use the same, but con¬ 
verted the use thereof to themselves; that due to 

3 the action of the defendants the plaintiffs and their 
child were and are still deprived of their home and 
all of their belongings. By reason of the action of the de¬ 
fendants these plaintiffs did not have any place to sleep or 
reside since the afternoon of March 16th, 1943 and are 
still without any abode which situation is aggravated by the 
housing shortage now existing in the District of Columbia 
due to the National Emergency. That such Emergency has 
created such a housing shortage that the plaintiffs are un¬ 
able to immediately find suitable housing accommodations 
and they believe, due to their investigation in the past, that 
such situation will continue for sometime in the future, and 
for an undeterminable time they may be without any ade¬ 
quate home. 

7. The plaintiffs say that in that the defendants failed 
to proceed through legal and lawful process now in force 
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in the District of Columbia, namely, by the filing a com¬ 
plaint in the Landlord and Tenant Branch of the Municipal 
Court, and in view of the provisions of the Act of Congress 
called the Rent Act, the provisions of which, and the provi¬ 
sions of the Administrator of Rent Control were not com¬ 
plied with in the filing of a copy of the demand for posses¬ 
sion with said Administration, that the action of the de¬ 
fendants constitute a wrongful eviction of the plaintiffs 
from their rightful home and apartment. 

8. The plaintiffs do not have a complete or adequate 
remedy to obtain possession other than the filing hereof. 

WHEREFORE, the premises considered the plaintiffs 
pray : 

1. For process. 

2. For a temporary injunction against the defendants 
requiring them to restore the plaintiffs to their home which 
existed before the aforesaid unlawful eviction, and that the 
defendants be required to return possession of said apart¬ 
ment to them. 

i 3. That such injunction upon final hearing hereof 
4 be made permanent until such time as the defendants 
'legally and lawfully through the proper Court show 
they are entitled to possession thereof. 

4. For general relief. 

i /s/ SALVATORE E. LEONARDO, 

i /%/ WYNELLE LEONARDO. 

Herman Miller 
Attorney for Plaintiff 
800 H Street, N. W. 
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5 Answer of Defendants to Complaint. 

First Defense 

The complaint fails to state a claim against defendants 
upon which relief can be granted. 

Second Defense 

The court is without jurisdiction in this cause inasmuch 
as Congress has delegated to the Administrator of Rent 
Control authority over such matters as are set forth in 
plaintiffs’ complaint. 

Third Defense 

Answering further the defendants admit the allega¬ 
tions of paragraphs 1 and 2 of complaint. As to paragraph 
3 defendants deny that there was a relationship of land¬ 
lord and tenant but admit that plaintiffs were permitted in 
their home for the specific purpose of answering telephone 
calls of defendant Alexander C. Leonardo who is a physician 
in active practice. 

Defendants deny the allegations of paragraph 4 as to the 
abuse and harassment of plaintiffs by the defendants and 
say unto the Court that the defendants failed to answer the 
telephone calls and made themselves objectionable in the 
household and were disturbing factors in the neighbor¬ 
hood. 

6 Answering further the defendants say that the plain¬ 
tiffs were permitted in their home and that they 

paid no rent for the use of the home and the amount referred 
to in the complaint—$40.00 was a contribution toward costs 
of the utilities such as heat, gas, telephone and electricity 
and this amount was insufficient to pay the cost of such 
utilities. 
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Answering further the defendants say that when the de¬ 
fendants desired to return to their home ■with their chil¬ 
dren the plaintiffs failed to vacate the premises and as an 
act of charity and generosity on the part of the defendants 
they attempted to find other living accommodations for the 
plaintiffs and did find other accommodations for them but 
they persisted in their refusal to vacate and it was neces¬ 
sary that the defendants move into their own home. 

Answering further defendants deny any assault or im¬ 
proper conduct but say that the plaintiff Wynelle Leonar¬ 
do did assault the defendant Allen B. Leonardo and did 
assault certain servants in the household. 

Answering further defendants say that the plaintiffs 
were not evicted but voluntarily surrendered possession of 
the premises and did not return to the premises. 

Answering further defendants admit that a notice to va¬ 
cate to plaintiffs were served on them although there was 
no legal duty on the part of the defendants so to do and the 
defendants has placed the matter before the Rent Commis¬ 
sion although under no legal duty to do so. 

All other allegations in the complaint are denied. 

WHEREFORE having fully answered defendants ask 
that complaint be dismissed. 

JAMES J. LAUGHLIN, 

1 National Press Bldg. 


7 Order Allowing Intervention. 

Upon consideration of the motion of Robert F. Cogs¬ 
well, Administrator of Rent Control for the District of Co¬ 
lumbia, for leave to intervene, and it appearing to the satis- 
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faction of the Court that said Administrator of Bent Con¬ 
trol for the District of Columbia has the right to intervene 
and become a party herein under the provisions of the Dis¬ 
trict of Columbia Emergency Rent Act (Public Law 327— 
77th Congress), and may intervene and become a party 
herein under the provisions of Rule 24 of the Federal Rules 
of Civil Procedure, it is this 14th day of April, 1943, 

ORDERED, that Robert F. Cogswell, Administrator of 
Rent Control for the District of Columbia, has leave to in¬ 
tervene in this cause and hereby is made a party to this 
cause for the purposes and with all the rights provided by 
the District of Columbia Emergency Rent Act and by the 
Federal Rules of Civil Procedure; and it is further 

ORDERED, that the pleading of said Administrator in 
intervention, annexed to said Motion, is deemed the appear¬ 
ance of said Administrator for the purpose of asserting his 
claims and defenses as set forth therein. 

/s/ 0. R. LUHRING, 

J ustice. 


8 Pleading of Robert F. Cogswell, Administrator of 
Rent Control for the District of Columbia, 
as Intervenor. 

Robert F. Cogswell, Administrator of Rent Control for 
the District of Columbia, Intervenor herein, for his plead¬ 
ing in intervention states as follows: 

1. The complaint, answer and motion to dismiss filed in 
this cause raise issues involving the construction and inter¬ 
pretation of an Act of Congress, to wit, the District of Co¬ 
lumbia Emergency Rent Act, approved December 2, 1941 
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(Public Law 327—77tk Congress, Title 45, Ch. 16, D. C. 
Code, 1940). 

2. The said Act of Congress provides that said Adminis¬ 
trator may intervene in any suit or action wherein a party 
relies for ground of relief or defense upon the said Act or 
any regulation, order or requirement thereunder. 

3. The said Act of Congress reflects the public interest 
and the public interest would be materially prejudiced if 
the purposes of said Act were not effectuated. The Con¬ 
gress found that the national emergency and the national 
defense program have aggravated the congested situation 
with regard to housing accommodations in the District of 
Columbia; have rendered ineffective the normal opera- 

1 tions of a free market in housing accommodations; 
9 and make it increasingly difficult for persons, whose 
duties or obligations require them to live or work in 
the District of Columbia, to obtain such housing accommo¬ 
dations. The declared purpose of said Act is to prevent un¬ 
due rent increases and any other practices relating to hous¬ 
ing accommodations in said District which may tend to in¬ 
crease the cost of living or otherwise impede the war effort. 

4. ! In enacting said legislation the Congress expressly 
limited the right of landlords to obtain possession of their 
housing accommodations, and provided safeguards to 
stabilize tenancies as well as rents and services. 

5. Intervenor states that he is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained in paragraphs 1, 2, 3, 4, 5 and 6 of the 
complaint. Intervenor is without personal knowledge of 
the truth of the allegations of paragraph 7 of said complaint 
respecting the defendants’ failure to file a suit for posses¬ 
sion in the Municipal Court for the District of Columbia, 
but is informed that no such action has been filed. This In¬ 
tervenor states, with respect to the remaining allegations of 


9 


paragraph 7, that the defendants did not file in the Office of 
the Administrator a true copy of a notice to quit or demand 
for possession, or a true copy of any suit papers in an ac¬ 
tion for possession of said housing accommodations, or any 
written notice of any contemplated action to evict or exclude 
the plaintiffs, as required by the provisions of General Or¬ 
der Xo. 7, issued by the Administrator on September 30, 
1942 pursuant to said Emergency Rent Act. A copy of said 
General Order Xo. 7 is attached hereto, marked “Exhibit 
A”, and hereby made a part hereof. 

6. Intervenor states that the First Defense set out in 
the answer is without merit, in that the matters set forth in 
the complaint indicate that the use and occupancy by plain¬ 
tiffs of the housing accommodations described in the com¬ 
plaint constituted a landlord and tenant relationship under 
and by virtue of the terms of said District of Columbia 
Emergency Rent Act. 

1 7. Intervenor states that the Second Defense set 

out in the answer is without merit in that the said District 
of Columbia Emergency Rent Act defines with particularity 
the duties of the Administrator of Rent Control, but does 
not delegate to said Administrator the power or duty to 
restore possession to tenants unlawfully evicted from hous¬ 
ing accommodations. While the said Emergency Rent Act 
makes it unlawful for landlords to do or omit to do any act 
in violation of the said Act or to obtain possession of hous¬ 
ing accommodations in violation thereof, there is no pro¬ 
vision conferring power on the administrator to adjudge 
the merits of a controversy arising under Section 5 of said 
Act. The Act in no way takes from the courts the jurisdic¬ 
tion to pass upon the merits of this case and to enter an 
appropriate judgment herein. 

8. Intervenor alleges that he is without knowledge or 
information sufficient to form a belief as to the truth of the 
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allegations contained in the several paragraphs of the Third 
Defense set out in the answer, except that Intervenor states 
that the only notice received in the Office of the Administra¬ 
tor of Rent Control was a letter of defendant, Alexander 
C. Leonardo, dated March 15,1943 reciting the fact that he 
had rented said housing accommodations to the plaintiffs 
herein] that he required possession thereof for his own use 
and occupancy, requesting advice from the Office of the Ad¬ 
ministrator, and enclosing a copy of a notice to quit dated 
February 15,1943 and addressed to “S. E. Leonardo.” The 
said letter and notice were received March 16,1943. 

WHEREFORE, the Administrator of Rent Control for 
the District of Columbia demands that this court reject the 
contention that the court is without jurisdiction in this case; 
that all motions of the parties based on such contention be 
denied; that this cause be heard on the merits; and that a 
judgment be entered to accord with the provisions of the 
District of Columbia Emergency Rent Act. 

! ROBERT F. COGSWELL, 

1 Administrator of Rent Control 

for the District of Columbia . 

By /s/ ERNEST F. HENRY, 

I /s/JAMES A. CROOKS, 

1740 Massachusetts Avenue, N. W. 


“EXHIBIT A.” 

12 ORDER OF ADMINISTRATOR OF RENT CON¬ 
TROL FOR THE DISTRICT OF COLUMBIA. 

GENERAL ORDER NO. 7. 

In order to effectuate the purposes of the District of Co¬ 
lumbia Emergency Rent Act and to prevent circumvention 
and evasion thereof, it is, this 30th day of September, 1942, 
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ORDERED, that before any landlord (1) serves any oral 
or written notice to quit upon, (2) files any suit for posses¬ 
sion against, or (3) actually evicts, through exclusion or 
otherwise, any tenant of any housing accommodations, such 
landlord must file in this office, a legible, true copy of the 
notice, suit papers or other basis for the action intended to 
be taken, together with a statement reciting (1) the exact 
terms of the tenancy; (2) the grounds on which reposses¬ 
sion is sought and (3) a full disclosure as to the future use 
intended to be made of all parts of the dwelling unit com¬ 
prising such housing accommodation, except as follows: 

(a) housing accommodations defined as hotels. 

(b) housing accommodations which are non-house¬ 
keeping, furnished, dwelling units located within a sin¬ 
gle family dwelling not used as a rooming or boarding 
house and the remaining portion of which dwelling is 
occupied by the landlord or his immediate family. 

(c) housing accommodations as to which reposses¬ 
sion is sought for non-payment of a rent not in excess 
of the maximum rent ceiling for the dwelling unit in¬ 
volved ; 

AND IT IS FURTHER ORDERED, that as to every 
dwelling unit repossessed after January 1, 1942 by any 
landlord by court proceedings or in any other manner what¬ 
soever on any of the grounds set forth in paragraphs num¬ 
bered (2), (3) and (4) of Section 5 (b) of the District of Co¬ 
lumbia Emergency Rent Act, the maximum rent ceiling on 
such dwelling unit and all parts thereof is hereby determ¬ 
ined to be zero from the time of such repossession until a 
further determination has been made pursuant to an appli¬ 
cation filed in this office for such purpose by such landlord 
or his successor in interest, 
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AND IT IS FURTHER ORDERED, that General Order 
No, 2 is superseded by this order. 

ROBERT F. COGSWELL, 
i Administrator. 


13 Statement of Evidence. 

This cause came on for hearing before the Honorable 0. 
R. Luhring on Wednesday, April 14, 1943, at 10 a. m. The 
plaintiffs in support of their case offered the following 
evideiice. Plaintiff Salvatore Leonardo testified in his own 
behalf as follows: 

That prior to May 9, 1942 he and his wife, Wvnelle 
Leonardo, and their child resided at 811 Marietta Place 
N. W. in the District of Columbia, which premises were 
owned by the plaintiffs; that in the early part of May, 1942, 
he came to the office of the defendant, Dr. Alexander C. 
Leonardo, and stated that he had learned that one of the 
apartments of the doctor’s was vacant at 5801 13th Street 
N. W. and inquired as to the possibility of renting that 
apartment. Witness also discussed with Dr. Leonardo the 
prospective sale of his premises at 811 Marietta Place N. 
W. and told Dr. Leonardo that he had an opportunity to 
make a substantial profit if he sold the premises. Witness 
testified as to the physical description of the premises at 
5801 13th Street N. W., which were as follows: 

The basement was used by Dr. Leonardo as his office and 
! had several rooms besides the doctor’s private office; 

14 there was also a toilet in the basement. The office 

i could be entered by the exterior without having to en¬ 
ter the first floor and there was a stairway leading from the 
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office to a bedroom on the first floor. The heating plant was 
operated by gas furnace located in the basement and this 
plant furnished heat for the whole building. On the first 
floor, after coming into the bedroom off the stairs from the 
basement, was a small halL This hall acted as a connection 
with the kitchen, a living room which did not have a door off 
this hall, and in the front another bedroom. The bathroom 
connected to this hall. The doctor’s family, consisting of 
the doctor, his wife, and their three small children, had pre¬ 
viously used the apartment. 

Witness testified that the doctor stated he was looking 
for a nurse who would live in the apartment and would 
answer the telephone as the doctor was unable to obtain 
secreterial services; and the witness testified that the 
doctor stated further that in view of the fact that his nurse 
was not on the premises during the night and that the 
doctor was likewise not at the office during the night, it was 
necessary to have the telephone answered. Witness stated 
that the doctor would not agree to renting any part of his 
premises to the plaintiffs and there were some further 
conversations between the witness and Dr. Leonardo. Wit¬ 
ness testified that it was finally agreed that the apartment 
located on the first floor would be rented to him at the rate 
of $40.00 per month provided the plaintiffs would answer 
the telephone for Dr. Leonardo and the plaintiffs with their 
child moved into the premises on May 9, 1942. Witness 
testified that it was necessary that the phone be 
15 answered on Sunday mornings but not on Sunday 
afternoons from 1 p. m. to 6 p. m. The plaintiff tes¬ 
tified that he was a member of the bar in the District Court 
of the United States for the District of Columbia but at 
the time he moved into the said premises of Dr. Leonardo 
he was employed as a pullman conductor and that his 
work required him to be away two trips each week, lasting 
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several days for each trip. Witness testified that his 
wife, Wyxelle Leoxaedo, answered the telephone during 
the hours above mentioned. Witness testified that the 
bedroom which was at the head of the steps leading from 
the basement was to be retained by tne doctor as his 
room and not to be used by the plain tins, because if it 
was necessary for the doctor to come to Washington on a 
night call he could use this room without havmg to maxe 
the long trip back to Damascus, Maryland, where the doc¬ 
tor had a farm and which he used during the summer 
months, it was also arranged that the doctor’s brother- 
in-law was also to use this room for his bedroom. Witness 
testified that later the doctor, whose wife was expecting 
another baby, would move into larger quarters in the 
city; whereupon this brother-in-law would move to the 
doctor's new house and this bedroom so retained by the 
doctor would become part of the apartment which the 
plaintiffs could use. it was also understood that the 
doctor would have the use of the plaintiffs ’ kitchen for his 
breakfast. Witness stated that the doctor was also to 
have the use of the bathroom on the first floor but the 
living room and the other bedroom was to be used ex¬ 
clusively by the plaintiffs. It was further understood that 
the plaintiffs were not to install their own telephone but 
would use the doctor’s telephone, because if the 
16 plaintiffs secured their own phone the doctor would 
lose his right to the residential rate for his telephone. 
Witness further testified that the doctor had applied for 
physician’s phone service but the same was not then avail¬ 
able and it was understood that when the same became 
available the plaintiffs could install their own telephone. 

Pursuant to these arrangements but without anything 
in writing whatsoever, the plaintiffs on May 9, 1942 moved 
into the premises at 580113th Street X. W. Witness stated 
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tliat defendant was given checks each month at the rate 
of $40.00 per month from May, 1942, to April 15, 1943, and 
on these cliecks were marked the words: ‘‘For rent of the 
apartment,” and specified the period. Witness testified 
that about a month or two later, by an adjustment the 
rent was made payable on the 15th of each month and was 
so paid. Witness testified that during these discussions he 
advised the doctor that since he was selling the Marietta 
Place house he would not be able to move any time there¬ 
after, and the doctor advised them they might stay as 
long as they desired. 

Witness testified that after a month or two the doctor 
began to complain that the plaintiffs’ child playing in the 
front yard made too much noise and insisted that she 
stay out of the front yard. The doctor also complained 
that during office hours the plaintiffs could not have any 
incoming calls, although the doctor knew that the witness 
was always subject to being called and needed a phone 
for this reason, and on one occasion was almost late due 
to the fact that he failed to receive a call. Witness testi¬ 
fied that in September, 1942, due to these complaints 
17 of the doctor witness installed his own telephone in 
the front bedroom used by the plaintiffs and that al¬ 
though the doctor mentioned it to him, no further complaint 
was made by the doctor because of the installation of the 
phone, and the doctor accepted the rent of $40.00 there¬ 
after. Witness testified that due to his work, he was re¬ 
quired to remain awake for several days at a time and 
when he returned home he would sleep during the day. 
Witness testified that although neither he nor his wife 
were required to answer the telephone during the day, the 
doctor refused to cut off the extension switch although 
requested, and the telephone rang constantly during the 
day and thus interfered with this plaintiff’s rest; to pre- 
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vent this, witness stated that he unscrewed the outer box 
and muffled the bell but in the evening this muffle was re¬ 
moved and the phone was continually answered during 
the evening by his wife. Witness testified that these argu¬ 
ments extended to about October, 1942, when thereafter the 
doctor requested the plaintiffs to move and that he desired 
to have the use of the apartment. Witness testified that 
about this time the doctor's day nurse had left and the 
doctor's wife and a friend’s wife began to act as nurses 
during the day, and during the day when these persons 
were not present the plaintiff Wyxelle Leonardo’s mother, 
who was then living with the plaintiffs, answered the tele¬ 
phone during the day. 

Witness testified that about November, 1942, the doctor 
rented a house in the 1400 block of Monroe Street N. W. 
in the District of Columbia and brought his family to live 
there. Witness testified that the doctor began to com- 
! plain about his phone w’as not being answered at 
18 night; that on one occasion the doctor awakened 
plaintiff in the day time and requested permission 
to show the apartment to a nurse and the doctor stated it 
was necessary that a nurse be on hand so that the phone 
could be answered at all times, and witness stated he 
permitted the doctor to show the apartment to the nurse. 
Witness testified there were various arguments culminating 
in a violent quarrel on Christmas Day, 1942, when the doc¬ 
tor, much enraged and angered, threatened to move in the 
premises. Witness stated that he advised the doctor that 
the plaintiffs were unable to move, in that they had no 
other suitable quarters and the plaintiffs did not want to 
move out of the neighborhood because it might interfere 
with the schooling of their small child who was attending 
the Nativity parochial school and if the school was changed 
it would retard her in her studies. Witness stated tliat 
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the doctor suggested an apartment for the plaintiffs hut 
as the rent for such an apartment was $76.00 a month, the 
plaintiffs could not afford to pay that price. Witness tes- 
tilied the doctor submitted many other apartments and 
plaintiff inspected all of them but that he did not like the 
location or they were too expensive or too small to accom¬ 
modate plaintiffs and their child. 

Witness testified that shortly thereafter Mr. Jerome 
Murray telephoned him on behalf of the doctor and ad¬ 
vised him that the doctor w*as going to have the plaintiffs 
arrested for trespassing in that they were employees of 
the doctor and their services were no longer required since 
they were not rendering the services they had agreed to 
perform, and if they did not move the doctor would 
19 continue to harass and annoy them. Witness tes¬ 
tified that on February 15, 1943 the doctor handed 
the witness a written request that the plaintiffs move by 
March 15, 1943 as he desired possession of the premises 
for his own use and that he was handing this notice to the 
witness for his own protection. The witness testified that 
he advised the doctor that before he would move the doctor 
would have to comply with all the requirements of the 
Emergency Rent Act to which the doctor replied: “Rent 
Act or no Rent Act, I am going to get possession/’ Wit¬ 
ness stated that the doctor advised him that the Rent Act 
did not apply in his situation. Witness testified that a 
week later the doctor again asked the plaintiffs to move 
and on March 8,1943 the doctor offered another apartment 
to the plaintiffs which the witness inspected but was not 
for rent; and at this time the doctor stated that if the 
plaintiffs were not out by the 15th he was going to move 
in anyway. Whereupon the witness advised the doctor that 
the procedure of the Rent Act required the service of a 
30 day notice to quit and thereafter suit to be filed in the 
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Landlord and Tenant Branch of the Municipal Court, and 
if after proof taken the Court was satisfied that he desired 
the possession of said premises for his own and immediate 
personal use, he would get possession and not before. To 
this the doctor replied: “To Hell with the law.” 

Witness testified that on the morning of March 15, 1943, 
the check for rent to April 15, 1943 was left in the doctor’s 
house as had been done in the past and the check was not 
returned. About 8 p. m. of the same day the doctor 
20 left a note with the check stating that he had given 
the plaintiffs 30 days notice to vacate the premises 
and requested compliance so that he could take possession 
of the premises. 

Witness testified on March 16, 1943, both of the plain¬ 
tiffs left for their respective jobs and their child left for 
school, and in the afternoon at about 3 o ’clock he attempted 
to call his wife at her place of employment but was unable 
to do so and later he went to 5801 13th Street N. W. and 
reached the premises about 5 o’clock p. m. and met his wife 
who was crying and in a highly nervous state, and he was 
told by his wife that the defendants had gone into the 
plaintiffs’ apartment during their absence and piled all of 
their furniture and belongings in the living room so that 
it was impossible to use this room, except for the storing 
of this furniture. Witness testified that he did not on 
that occasion enter the premises. Witness testified he 
later called a policeman and that his wife entered the 
premises with a policeman and returned within a short time 
with some clothing and thereupon they left the premises 
and spent the next several nights at the home of friends. 
Witness testified he was unable to secure any of his belong¬ 
ings and had to provide clothing for himself, his wife and 
their child and that he later secured in the neighborhood a 
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furnished apartment. Witness testified that he had not 
received any summons from the Landlord and Tenant 
Branch of Municipal Court. 

Upon cross-examination witness testified that Dr. Leon¬ 
ardo at first absolutely refused to permit the plaintiffs to 
come into his premises, stating that he desired that 
21 the apartment be used by a nurse in order that his 
calls could be answered satisfactorily and it was not 
until they had had several conversations that it was agreed 
that they could move in on condition that they answer the 
doctor's telephone calls. Witness testified that Dr. Leon¬ 
ardo’s wife at no time consented to the plaintiffs moving 
into the premises. Witness stated that all utilities were to 
be furnished in the $40.00 and this included heating, light¬ 
ing, telephone service and gas for cooking. Witness was 
asked as to whether or not the utilities did not exceed 
$40.00 and he stated he was unable to say as to the amount 
of the utilities. Witness stated that at no time was he given 
permission to install his own telephone and witness further 
stated that at no time was he permitted to manipulate the 
doctor’s telephone and the witness also admitted that the 
telephone was not answered from December 14, 1942 to 
December 25, 1942. Witness further admitted that there 
were many complaints made by Dr. Leonardo as to the 
failure to answer the telephone. 

Witness stated that none of the places offered by the 
doctor were acceptable to him and that he insisted on re¬ 
maining at 5801 13th Street N. W. Witness further stated 
that he told the doctor on one occasion that under no cir¬ 
cumstances would he vacate the premises at 5801 13th 
Street N. W. Witness also admitted that Dr. Leonardo 
offered him his house located at 1456 Monroe Street N. W. 
and agreed to pay the excess rent but that witness refused 
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to accept same. Witness also admitted that he was offered 
a twd bedroom apartment at the corner of Concord Ave¬ 
nue and New Hampshire Avenue which was occu- 
22 pied at the time he inspected it but was to become 
vacant on March 15, but refused this, stating that 
the rent was too high and it was too far away from his 
daughter’s school, despite the fact that the doctor offered 
to pay the difference in rent. Witness stated that at no 
time was it agreed that the plaintiff’s, Wynelle Leonardo, 
mother was to move into the apartment and that without 
consulting the doctor or without obtaining permission, 
permitted her to move into the apartment. Witness was 
asked on cross-examination as to whether Dr. Leonardo had 
not on January 15, 1943 given verbal notice of 30 days to 
vacate the premises and witness testified the doctor had, 
that at the expiration of the 30 days verbal notice, he in¬ 
formed Dr. Leonardo he would have to be furnished a 30 
day written notice before he would vacate. Witness stated 
that on the afternoon of March 16, 1943 he did not enter 
the premises and he himself was not forced to leave the 
premises at that time. 

The plaintiff, Wynelle Leonardo, testified substantially 
as follows: That she is the wife of Salvatore Leonardo and 
is employed by the Government; that she was present on 
one occasion when it was agreed that the plaintiffs might 
move into Dr. Leonardo’s premises on condition that they 
answer the telephone which witness agreed to do; that at 
first she used slips of paper to note the telephone calls but 
this proved unsatisfactory and then obtained from her 
husband a book with daily pages and all calls were placed 
in this book and the book was made available to the doctor 
each morning. Witness testified that the doctor advised 
her not to call him at Damascus and later when he moved 
to Monroe Street not to give his unlisted phone out, but 
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to take messages and not to interrupt him at night 

23 unless a call was a delivery or surgical case and 
that when the doctor lived in Damascus he request¬ 
ed that if the call was insistent that Dr. Angevine be 
called, which was done. Witness testified there were 
numerous arguments over the failure to answer the tele¬ 
phone. On or about October 15, when the weather became 
cool, witness testified the doctor complained that the front 
door was open and the witness stated that the girls on 
the second floor were responsible. Witness stated that 
during this argument the doctor began to slap and hit this 
witness and then pushed her to the floor but she was not 
injured because her mother pulled the doctor away. Wit¬ 
ness testified that she answered all phone calls of the doc¬ 
tor, except for 15 days in December when the doctor re¬ 
fused to throw the extension switch and requested her not 
to answer the telephone and that during this time, although 
she tried to do so, the calls were taken by the doctor’s 
brother-in-law but after this 15-day period she then took 
all night calls. Witness testified that about 3:30 p. m. on 
March 16, 1943 her daughter called her that she was 
afraid to go home, whereupon the witness testified she 
left her place of employment and -went to the premises, 
and in going in she found the defendants there and two 
colored maids moving all the plaintiffs’ belongings into 
the living room and most of it had already been piled up 
in this room. Witness went into her bedroom where the 
defendant Alleen Leonardo ordered her out of this room. 
Witness stated she went into the kitchen where one of the 

defendants’ colored maids was cooking and she or- 

24 dered the maid out of the kitchen and the maid be¬ 
gan to go out of the kitchen but that the doctor 

ordered the maid to return. The witness testified that 
she stayed in the doorway to the kitchen, whereupon the 
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doctor ordered the maid to push her out of the way. Wit¬ 
ness stated she warned the doctor, his wife and the colored 
maids not to touch her. Witness testified that the doctor 
requested his wife, Alleen, to take care of this witness, 
whereupon Alleen began to push and shove her and there¬ 
upon a scuffle ensued and the doctor then ordered the 
two maids to assist Alleen, and while they did so Alleen 
began to choke her and pull her hair; and that during this 
time the doctor constantly urged the two maids to continue 
to beat her and that there were four witnesses on his side 
and there would not be any proof of the assault. Witness 
stated she rose to her feet and the defendant, Alleen Leon¬ 
ardo, hnd the maids began to push her out of the apart¬ 
ment. Witness stated she then attempted to use the tele¬ 
phone to call the police but the phone was pulled from her 
hands and the defendant, Alleen, then pushed the witness 
down the steps out of the apartment and that during the 
scuffle the plaintiff’s child was knocked down. Witness 
testified that she secured a warrant for the arrest of the 
defendants on the charge of assault and that the case was 
tried in the Criminal Division in the Municipal Court and 
the charge against both defendants was dismissed. 

Upon cross-examination the witness admitted that at no 
time "tfas she given instructions by Dr. Leonardo not to an¬ 
swer the telephone. Witness stated that the doctor’s broth¬ 
er-in-law, Xoi.an Bingham, had told her that the 
25 doctor said not to answer the phone, but witness at 
no time received any personal instructions from the 
doctoif. With respect to the events on the afternoon of 
March 16, 1943 witness denied that she interfered with the 
maid’s cooking the evening meal and denied she had thrown 
the food in the process of cooking on the floor. Witness 
did not recall whether she had cursed the maid. Witness 
admitted that she had no bruises after the so-called scuffle 
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and witness also admitted that she struck at Alleen Leonar¬ 
do and the maid with an umbrella. 

Witness also admitted that the doctor's four children 
and her own child were crying during the so-called scuffle. 
Witness also admitted that her husband did not enter the 
premises during the so-called scuffle, or eviction. Witness 
admitted that she was not prevented from entering the 
apartment when she lirst came in, nor was she denied op¬ 
portunity to obtain any of her personal effects or cloth¬ 
ing. 

Witness admitted that Dr. Leonardo made numerous com¬ 
plaints about the failure to answer the telephone. She ad¬ 
mitted that during the afternoon of March 16, 1943 at no 
time did Dr. Leonardo place his hands on her nor did he 
in any manner assault her. 

Whereupon the witness Ruth Secor testified for the 
plaintiffs substantially as follows: That she is a friend 
of the plaintiff Wyxelle Leonardo and worked at her place 
of employment and that she visited the plaintiff at her home 
several occasions a week but the plaintiff was unable to 
visit her; that during these visits she always observed the 
plaintiff promptly answer the telephone. Witness 
26 testified she never saw Dr. Leonardo nor did she ob¬ 
serve that he lived at his apartment; that she visited 
the apartment at the resquest of the plaintiff after March 
16, 1943 and observed all of the belongings of the plaintiff 
piled in the living room of the premises. Witness stated 
that she visited the plaintiff at their furnished apartment 
and their facilities were very limited and that she had to 
sit upon the bed to talk as there was no living room nor any 
other place to sit in that the furnished apartment was a 
small one. 
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"Whereupon the witness Paul Culotta testified for the 
plaintiffs substantially as follows: That he was a friend 
of both the plaintiffs and defendants and that the doctor 
was his physician; that he visited the plaintiffs at their 
apartment regularly and he knew prior to March 15, 1943 
the defendants did not live at 5801 13th Street N. W.; that 
he made a call at the defendants’ home on Monroe Street 
which they used as their home after November, 1942; that 
he visited the apartment at the request of the plaintiffs 
after March 16, 1943 to enable them to secure some of their 
belongings and observed the same piled in the living room 
and that he talked with the doctor. 

Whereupon the plaintiffs, through their counsel, offered 
the following exhibits in evidence: 

1. Letter of February 15, 1943 requesting plaintiffs to 
move: 

“S. E. Leonardo: 

This is to notifv vou that I wish vou to vacate the 
* * • 

premises at 5801 13th Street N. W. within 30 days from 
date as I wish to occupv it mvself and mv familv in or- 
der to properly conduct my business as a physician. 

A. C. LEONARDO, M. D.” 

27 2. Letter to Rent Control: 

“March 15, 1943 

“D. C. Rent Control Board 
1740 Massachusetts Avenue N. W. 

Washington, D. C. 

Gentlemen: 

On May, 1942 I allowed my brother to rent part of my 
apartment at the above address (5801 13th Street N. 
W.) with the understanding that he answer my phone 
for me. 
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I now find that it is necessary for me and my family 
to completely occupy the apartment in order to prop¬ 
erly run my business as a physician due to the fact that 
my phone has been answered haphazardly and inef¬ 
ficiently and no one is there during the day to answer 
it when my nurse is off duty and as a result it has great¬ 
ly affected the relations between my patients and my¬ 
self. 

Since this was more or less a family difference I did 
not want to pursue any measures which could be dis¬ 
tasteful and cause publicity. I have found 5 different 
places for him to live but he refuses to leave since De¬ 
cember 1, 1942 and at this time am holding an apart¬ 
ment for him to move in and he refuses to move. 

I gave him written notice on February 15, 1943 to 
move, a copy of which is enclosed. I did not know at 
the time that I also had to send a copy to the rent com¬ 
mission so this month I gave him a letter as follows: 

4 March 15, 1943 

‘S. E. Leonardo: 

‘You have been notified and given 30 days notice on 
February 15,1943 that I ask you to move as I need the 
premises for my own use and in the conduct of my busi¬ 
ness. I would appreciate your making the apartment 
immediately available to me. 

A. C. LEONARDO, M. D.’ 

I would like to know how I can get immediate possession 
of my home as I absolutely need it to properly conduct 
my business. 

I also notified the occupants of apartment 2 at the 
same address on March 1, 1943 that I will need that 
apartment as I have a wife and 4 small children and a 
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brother-in-law living with me who is going to medical 
school. A copy of that notice is also inclosed. 

I am now renting a house at 1456 Monroe Street N. 
W. and the owner has it for sale and I would be glad 
to let either of the occupants above have it if they will 
give me my own home. 

28 Please advise me as soon as possible as I do not 
wish to consult a lawver as mv brother is a lawver and 

w + • 

I do not want the publicity. 

Very trulv vours, 

! A. C. LEONARDO, M. D.” 

(Enclosure) 

! “March 1, 1943. 

“Occupants Apartment No. 2 
5S01 13th Street N. W. 

i This is to notify you that I wish you to vacate the 
apartment above within 30 days as I wish to occupy it 
myself in order to conduct my business properly. 

A. C. LEONARDO, M. D.” 

3. Reply from the Rent Control Board, dated March 22, 
1943: 

“Dr. Alexander C. Leonardo 
5801 Thirteenth Street, Northwest 
Washington, D. C. 

Dear Sir: 

Receipt is acknowledged of vour letter of March 15, 
1943, relating to differences which exist between your¬ 
self and brother, as to the renting of part of your apart¬ 
ment to him. 

I regret to advise you that if your brother will not 
move at the expiration of the thirty days’ notice which 
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you served on him, as stated in your letter, it will be 
necessary that you proceed again him in the Landlord 
and Tenant Division of the Municipal Court of the Dis¬ 
trict of Columbia, to compel him to vacate. While his 
presence may be very distasteful you should under no 
circumstances forcibly eject him from the premises, as 
this would subject you to both civil and criminal pro¬ 
ceedings under the provisions of the District of Colum¬ 
bia Emergency Kent Act. 

Verv trulv vours, 

ROBERT F. COGSWELL, 
Administrator 

4. Letter from the Commissioner of Motor Vehicles of 
Baltimore, Maryland advising that Mrs. Alleen Leonardo 
had recently titled her car under the Maryland license and a 
request by the said Alleen Leonardo for 1943 automobile 
tags listing Damascus, Maryland as her residence. This re¬ 
quest was dated on or about March 10, 1943. 

29 5. Series of checks endorsed by Alexander C. 

Leonardo for rent of said apartment to and including 
March 15, 1943 on which the words “rent for apartment” 
appeared. 

Whereupon the plaintiffs rested their case and the de¬ 
fendants, through their counsel, moved for a dismissal, 
which motion was overruled by the Court. 

Thereupon the defendants to sustain the issues on their 
part offered the following testimony. The defendant, 
Alexander C. Leonardo, testified substantially as follows: 
That he is a practicing physician in the District of Colum¬ 
bia and maintains his office in the basement of 5801 13th 
Street X. W. and the first and second floors of said building 
owned by the defendant are used for living accommoda- 
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tions for his family, consisting of bis wife and four small 
children. Witness testified that he moved into the prem¬ 
ises of 3S01 13tli Street N. W. in October 1937 as his resi¬ 
dence; that his office had five rooms; that the first floor 
had two bedrooms, kitchen, bath, hall and living room. 
The second floor was the same as the first floor. Witness 
testified that the heat and hot water bill was $50.00 a month, 
electricity $10.50 per month for the whole house, gas about 
$2.50 a month for the cooking for each apartment, and 
phone extension was $4.70. The building exclusive of the 
ground cost $12,600 but witness did not know the assessed 
value. Taxes were about $200 a year; the encumbrance was 
$10,000 at 4 1 /L‘% interest, payable semi-annually; that he 
spent 1 several hundred dollars for incidentals. 

Witness testified that in early May, 1942 Roxy, who was 
his brother and one of the plaintiffs, came to him 
30 and stated that he had understood witness had an 
apartment for rent. Witness told him he did not 
have any apartment for rent but was looking for someone 
to live in his apartment in order that his phone would be 
answered at night since the Medical Bureau telephone ser¬ 
vice was not available. Witness stated his brother returned 
several days later and begged witness to allow’ him to have 
the apartment, stating that he would answer the phone for 
the doctor at night. Witness testified he told his brother 
he did not think that the arrangement w’ould be very good 
since they had lived together in the past and had had diffi¬ 
culties and argument, and witness did not feel that it w’ould 
be a wise move. Witness stated that his brother said he 
w'ould ret uni with his wife, Wynelle Leonardo, and asked 
witness to bring his wife in from the country, which witness 
did and at which time it was discussed again and witness’ 
wife refused her permission to allow’ them to move into the 
apartment, stating that they couldn’t get along and had had 
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trouble before. Witness testified be permitted his sym¬ 
pathies to get the best of him and witness stated that as 
his brother said he could sell his house on the high market 
and make a profit and both plaintiffs promised faithfully 
that they would answer the telephone calls and take the 
messages from the time witness left his office at night until 
he returned in the morning, and on Sundays with the excep¬ 
tion of from 12 to 6 p. m., witness consented. Witness fur¬ 
ther stated that it was also definitely understood that plain¬ 
tiff Wynelle Leonardo's mother was not to move in with 
them as she had previously lived with them and that witness 
would have the use of the back bedroom, the bathroom and 
the kitchen. It was also understood that witness’ 
31 brother-in-law, Nolan Bingham, would come to 
Washington to study medicine and would also stay 
in the back bedroom and have the same privileges as the 
doctor of the bathroom and the kitchen. Witness stated 
that in exchange for the services to be performed the plain¬ 
tiffs were to pay $40.00 a month. This figure was arrived 
at by computing the cost of maintenance of the apartment, 
which amounted to a little better than $50.00 a month. 
Witness stated that for a while matters were harmonious 
and Wynelle Leonardo was instructed to call Dr. Jordan 
if she was unable to get the doctor and that this was later 
changed to Dr. Angevine; that all messages were to be 
taken and written down and presented to the doctor in the 
morning. Witness stated that everything was harmonious 
until plaintiff Wynelle Leonardo began to complain of 
there being roaches in the apartment and asked -witness 
if she could call the exterminator to have them extermin- 
ated, to which witness consented. Several weeks later she 
complained of ants in the apartment and stated that wit¬ 
ness’ wife had been very dirty and kept a very dirty bath¬ 
room, and asked to have the exterminator come out to 
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exterminate tlie ants, to which the witness also consented. 
About September 15, a complaint was received by witness 
from the girls on the second floor apartment saying they 
were cold. The thermostat in witness’ office read 74 de¬ 
grees with the windows wide open, and on going upstairs 
to seb what the thermostat read on the first floor, it was 
also 74 degrees. Witness told Wynelle Leonardo that the 
girls on second floor apartment complained about it being 
cold And that no heat could be supplied with the front door 
wide open, which was the case at that time. Wynelle Leon¬ 
ardo replied by loudly stating she was not respon¬ 
se sible for the front door being open, that the girls up¬ 
stairs left it open and that his brother-in-law would 
leave it open and she could not be responsible for the door 
being left open. Witness stated that he could not supply 
heat until the door was kept closed, as the Government had 
instructed that nobody was to supply heat until around 
October 20, after which Wynelle Leonardo attacked witness 
when he was in his own room and had closed the door 
against plaintiff's loud remarks. 

Witness testified that Wynelle Leonardo began to knock 
on tlie door and since he had patients in the office as yet, 
witness didn't want them to be aware of the disturbance. 
Witness stated he opened the door and attempted to quiet 
her but she attacked witness and kicked and assaulted him, 
leaving a scar on his leg. Witness stated that when she 
kicked the second time, witness pulled his body aside and 
plaintiff's foot flew from under her and she fell on the 
floor, missing witness completely. After this time it was 
almost unbearable for witness to attempt to use the kitchen 
or the bathroom as witness would get an argument at any 
time he would have to come upstairs for any purpose, such 
as use the bathroom. At about this time witness came 
home one afternoon and found a telephone installed in his 
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brother's bedroom which was contrary to the witness’ in¬ 
structions. Witness confronted his brother and since the 
phone was already in he made no other objections. Also 
somewhat previous to this time Wynelle Leonardo's mother 
moved into the apartment with them, which was also con¬ 
trary to the original agreement. About this time witness’ 
nurse in the office quit and he had to find another nurse, 
who in a very short time became dissatisfied on ae- 
33 count of the unwholesome atmosphere and she also 
left. It therefore became necessary for witness to 
move in town and since he had no place to live he was 
forced to rent a house on Monroe Street, for which he had 
to buy the furniture in the house for $1,150.00. Witness 
stated the actual worth of the furniture had been appraised 
at $250.00. Witness reluctantly agreed to this in order not 
to inconvenience his brother. During the month of Decem¬ 
ber, despite the fact that his wife was 8 V* months preg¬ 
nant, it was necessary for her to come to the office every 
morning for office hours, that the doctor was attempting 
to get another nurse to help him part time. On December 
14, witness came to the office in the morning and found the 
telephone ringing and the phone cut off upstairs and no 
one answering the phone. Witness remonstrated with his 
brother, who was asleep in bed with his wife. They both 
replied that they would not answer the phone any more 
and did not answer the phone until Christmas Day at which 
time witness came to the office to give his wife a treatment. 
Witness stated his brother came down to the office and 
witness had a violent quarrel with his brother, and stated 
that if he insisted on staying in the apartment the least 
he could do would be to answer the phone as originally 
agreed to, at which time his brother agreed to resume 
answering the phone and did so in an indifferent manner 
from then on. Witness meanwhile employed a new nurse 
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who was opposed to coming to live in the apartment unless 
she exchanged apartments with witness' brother. After 
the brother went over to inspect her apartment, he re¬ 
turned saying the nurse refused to move into the doctor's 
1 apartment and the brother therefore stated he could- 
34 i n't move into the nurses's apartment, and witness 
i found out later on that Wynelle Leonardo's friend 
moved in with the nurse as a tenant in her apartment. 
After this episode the nurse was very unsatisfactory in 
the office and witness then realized that he would have to 
move back into the apartment himself and gave his 
brother 30 days verbal notice on January 15, 1943 to move, 
that he wanted the apartment for himself. Witness stated 
he had already offered his brother the house he was living 
in on Monroe Street and offered to pay the excess expense 
necessary for him to live there, that Mr. Jerome Murray 
had talked to them several times on the phone and sub¬ 
mitted houses to them. Witness offered to buy a house 
and rent it to them for $50 a month, they to pick out the 
house. All this was to no avail. Witness stated he con¬ 
tinued to look for apartments for the plaintiffs and when 
February 15 arrived witness asked them to move, that he 
had given them 30 days notice, to which plaintiffs asked 
that i they be given 30 days written notice and witness 
promptly wrote them a letter, giving 30 days written notice 
sincel he needed the apartment for himself in the conduct 
of his business. 

Witness testified that he had requested Mrs. Payne of 
1301 Concord Avenue to locate apartments for plaintiffs 
and she offered to rent them an apartment in her building 
but they stated that the apartments were too small or that 
the bathroom opened off the wrong room. Witness stated 
he found another one bedroom apartment on Nicholson 
Street which they refused. Witness testified that Mrs. 
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Payne found a two bedroom apartment at the corner of 
Xew Hampshire and Concord Avenues which was due to be 
vacant March 15 which rented for $72.50 and for which he 
agreed to pay the excess rent, but plaintiffs refused 
35 it. Witness also rented a two bedroom apartment 
in the southeast which rented for $62.50 a month and 
paid the rent himself until March 15, 1943 as his brother 
had promised him if he found no other place he would 
take that apartment, which he refused to do on March 15. 
Meanwhile witness was receiving complaints from patients 
that they had called and no one answered the phone during 
the night or on Sunday mornings and witness came in him¬ 
self several times and called his office on Sunday mornings 
and was unable to get any answer. On the morning of 
March 16, 1943 witness’ nurse called and stated that she 
was sick and would not be able to come to work again, which 
made it necessary for witness’ wife to come to the office 
and work in the office again. Witness stated he did not feel 
that his wife was strong enough to go back as she had just 
been delivered of a baby and he thought the best thing to 
do was to move in the two back rooms of the apartment and 
give plaintiffs the living room if they insisted on staying 
there, which defendants did. When Wynelle Leonardo en¬ 
tered the apartment on the afternoon of March 16 she as¬ 
sumed a very belligerent attitude and almost immediately 
attempted to assault all persons present, including the 
witness, his wife and the two colored maids. One of the 
maids was preparing the evening meal in the kitchen and 
Wynelle Leonardo entered the kitchen and stated to the 
maid: “Get out of my kitchen, you god-damned black nig¬ 
ger,” and then said to her again: “Get out of my kitchen. 
If you don’t get out you black nigger, I’ll kill you.” Wit¬ 
ness stated that he at no time laid hands on Wynelle Leon¬ 
ardo but that she assaulted witness’ wife and witness’ wife 
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defended herself. A general scuffle ensued and 
36 Wynelle Leonardo struck at witness’ wife and the 
colored maid with her umbrella, and witness’ wife 
had marks on her face and arm from the blows inflicted bv 
Wynelle Leonardo. Witness testified that Wynelle Leon¬ 
ardo was not forcibly evicted from the premises and left 
voluntarily. Witness stated that he did not decide to pro¬ 
ceed criminally against Wynelle Leonardo or to file suit 
against his brother, Salvatore Leonardo, and his wife, 
Wynelle, since Salvatore was his brother. Also that Sal¬ 
vatore Leonardo was a member of the bar, that witness’ fa¬ 
ther was seriouslv ill in bed with a coronarv attack and that 
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witness' mother had been in the hospital since December 
1942 with a broken leg. Witness stated that he used all pos¬ 
sible peaceful means to induce his brother to vacate the 
premises and that he had expended large sums of money in 
order to find them living accommodations elsewhere but 
that the brother insisted that he would remain on the 
premises because he was able to occupy the premises at 
such a moderate rate each month which sum did not even 
pay the cost of maintenance of the apartment. Witness 
stated that he explained the situation to the Administrator 
of Rent Control and that his explanation apparently was 
satisfactory to the Administrator because no action was 
ever taken by the Administrator. Witness stated that at 
no time did he rent the premises to the plaintiffs and that 
the relationship of landlord and tenant did not exist and 
that he only permitted the plaintiffs to occupy the prem- 

i 

ises upon condition that the telephone calls would be an¬ 
swered. Witness further stated that plaintiffs were at no 
time evicted from the premises, that the plaintiff 
37 Wvnelle Leonardo left of her own accord and that 
the plaintiff Salvatore Leonardo did not even enter 
the premises on the evening of March 16, 1943. Witness 
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testified that a large amount of their property was in the 
garage belonging to the witness and this was a serious in¬ 
convenience to the witness. 

Upon cross-examination witness testified that he did not 
serve a summons in the Landlord and Tenant Branch of 
Municipal Court; and further testified that the checks in 
payment did show “for rent” but that witness does not 
know wdiether this writing appeared on the checks at the 
time they were given to him. 

Whereupon on behalf of the defendants, Alleen Leon¬ 
ardo testified substantially as follows: That she is the 
wife of Dr. Leonardo and she is the mother of their four 
children; that at no time did she consent to the plaintiffs 
moving into the premises but on the contrary she always 
opposed this action on the part of the doctor, as she said 
they had had difficulty before and she was satisfied it would 
lead to trouble. Witness testified that on a number of occa¬ 
sions Dr. Leonardo had informed her that the telephone 
was not being answered. With respect to March 16, 1943 
witness testified that the plaintiff Wynelle Leonardo 
entered the premises at 5801 13th Street N. W. at about 
3:30 or 3:45 p. m. and that she was not aware of her 
presence until witness heard a noise in the kitchen and 
heard Wynelle Leonardo yelling at her maid and heard her 
say: “Get out of my kitchen, you—” and uttered an 
oath and then said: “You nigger. I’ll kill you.” Wit¬ 
ness said she finished the baby real quick and laid her down 
on the couch and as she was laying the baby on the 
38 couch Wynelle Leonardo walked into the bedroom 
and picked up a box of baby clothes and threw them 
around. Witness said she took one box from Wynelle and 
said to her: “Don’t throw my baby clothes around. I 
didn’t throw your things around.” Witness testified that 
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Wyn&le said: “This is going to be a sitting contest'' and 
sat on an empty chair. Witness said: “Very well, you 
can sit as long as you like.” Witness testified Wynelle 
Leonardo went into the kitchen again or into the hall and 
her husband was there with three babies around his 
knees and Wvnelle Leonardo hit Dr. Leonardo with an 
umbrella and during all the time she was slinging this 
umbrella she was throwing the clothes. Witness stated 
that in order not to have any trouble she got in front of 
the doctor and then Wynelle again hit her with the umbrella. 
Witness stated she tried to get the umbrella away from 
Wynelle but was unable to do so, that she couldn't reach 
her. Witness testified that Wynelle Leonardo picked up 
the telephone to make a call and that witness stated: 
“Don't use this telephone. Go in the bedroom and use 
your own phone." Witness testified that when Wynelle 
picked up the phone, witness picked it up and held her 
thumb over the dial and when Wynelle found she couldn’t 
make the call she jerked the phone out by the roots; that 
Wvnblle then stood in the kitchen door and wouldn’t let any 
one pass. Witness stated that Dr. Leonardo said “Ernes¬ 
tine, go in the kitchen and start cooking supper again.’’ 
Witness stated that the maid, Ernestine, tried to pass to 
get to the kitchen but that Wynelle Leonardo wouldn’t 
let her pass. Witness stated she had bruises on her left 
arm from the blows and the Wynelle Leonardo started 
scratching at the witness and witness had a scar on the 
side of her face and bruises on her face. Witness 
39 1 stated that Wynelle Leonardo started pulling her 

1 hair and witness started pulling Wynelle Leonardo’s 
hair, but that Wvnelle ■was stronger than witness and Wvn- 
elle had got witness on the floor. Dr. Leonardo said 
“Ernestine lift her off of Bee,’’ and witness stated that 
she felt something on the back and that Wynelle was 
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pounding on her and the doctor said again “lift her off of 
Bee*’ and that the maid then pulled Wynelle Leonardo off of 
her. Witness testified that Wynelle left the apartment on 
her own accord and that she was not forcibly evicted. Wit¬ 
ness testified that Salvatore Leonardo did not enter the 
premises on the afternoon of March 16, 1943. 

Whereupon Ernestine Lake testified that she was a maid 
employed by Dr. Leonardo and that on the afternoon of 
March 16, 1943 she saw the plaintiff, Wynelle Leonardo, 
enter the premises and that she came to the kitchen where 
the witness was cooking supper and Wynelle Leonardo said 
to her: “Get out of my kitchen, you god-damned black 
nigger.” Witness stated she looked at her and Wynelle 
Leonardo again said: “If you don’t get out, you black 
nigger, I’ll kill you.” Witness stated she walked out and 
Dr. Leonardo told her to go back and finish cooking but 
Wynelle Leonardo stood in the door and witness went on 
back in the back room. Witness stated that Wynelle Leon¬ 
ardo then began to fight Mrs. Leonardo and that Dr. Leon¬ 
ardo told her to part them. Witness stated that she had 
food on the stove and that Wynelle turned off the gas and 
threw the food to the floor. Wynelle also threw some fresh 
shoulder to the floor. Witness stated that Wynelle had an 
umbrella and kept swinging the umbrella and said that she 
would kill the witness. Witness testified that Wynelle 
40 Leonardo struck Mrs. Leonardo with the umbrella 
and Wynelle also hit the witness. Witness testified 
she did not know how many times Wynelle had struck Dr. 
Leonardo’s wife. Witness stated that she did not attempt 
to thrown Wynelle down the steps. 

Whereupon Josephine Geter testified on behalf of the 
defendants substantially as follows: That she was a maid 
employed by Dr. Leonardo and that she saw Wynelle Leon- 
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ardo enter the premises and that she first observed her 
wheli witness was coming out of the bedroom after making 
up one of the beds; that the baby was crying and the doc¬ 
tor’s wife had taken the baby and had placed it on the couch 
and that Wynelle Leonardo went into the kitchen and said: 
“Get out of my kitchen you god-damned black nigger. If 
you don’t i’ll kill you.” Witness stated that Wynelle had 
an umbrella and that she was tossing it in her hand and 
that she told Ernestine, the other maid, that she would kill 
her. Witness stated that Wynelle hit Dr. Leonardo and he 
got out of the way, that the doctor’s wife stepped in front 
of him and then Wynelle hit the doctor’s wife. Witness 
stated that at no time did she attempt to force Wynelle 
Leonardo from the apartment or did she attempt to throw 
her down the steps. Witness stated that at no time did the 
doctor strike Wynelle Leonardo. 

Whereupon Mrs. Lola Payne testified on behalf of the 
defendants substantially as follows. That she was the 
manager of the Concord Apartments and knew- Dr. Leon¬ 
ardo for about two years and that from May 1942 to March 
1943 tried to get the doctor over the telephone but was un¬ 
successful and that in November 1942 her husband became 
ill one evening and she called from S to 9 p. m. but was un¬ 
able to get the doctor; that she was requested to locate 
several apartments which she did. On cross-exami- 
41 nation she admitted the rent was from $70.00 to 
$72.50 per month. 

Whereupon Maurice Xolax Bingham testified on behalf 
of the defendants substantially as follows: That he is a 
brother of the defendant, Alleex Leonardo, and he lives 
at 5801 13th Street X. W., and that he came there to live 
in June 1942; that he was present when Wynelle Leonardo 
fell but this fall was due to her attempt to push the door 
to the doctor’s bedroom and she slipped and fell but the 
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doctor did not strike her. Witness said that he heard the 
telephone ring downstairs after 8:30 p. m. and that it re¬ 
mained unanswered. 

Whereupon Robert I. Miller was called to testify for 
the defendants and stated substantially the following: 
That he is the husband of Mrs. Robert I. Miller and that 
his wife’s brother was ill in November 1942 and Mrs. Miller 
tried to call the doctor but received no response. 

Whereupon Mrs. Lorna Stewart testified on behalf of 
the defendants that Dr. Leonardo was her physician in 
November 1942, that she tried to call the doctor at about 
6 a. m. and continued to call until noon to get the doctor 
but was unable to do so. 

Whereupon Dr. J. T. Cromer testified on behalf of the 
defendants that he was a physician and had known Dr. 
Leonardo for a long time and that in July 1942 he tried 
to reach the doctor but could not get any response to his 
telephone calls. 

Whereupon Mrs. Catherine Cronin testified on behalf 
of the defendants that she had known Dr. Leonardo for 
about 10 years and on March 2,1943 tried to call Dr. Leon¬ 
ardo but was unable to get any response. 

Whereupon Mrs. Mary Copps testified on behalf of the 
defendants that she called the doctor on February 28, 
42 1943 and did not get any response. 

Whereupon Jerome Murray testified on behalf of 
the defendants substantially as follows: That he had known 
Dr. Leonardo for about 10 years, that the doctor was his 
physician; that in the latter part of 1942 and in the early 
part of 1943 the doctor asked him to locate a house for his 
brother, Salvatore Leonardo, and that he did locate several 
houses and apartments. Witness testified he later talked 
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with Salvatore Leonardo but that Salvatore refused all 
apartments and houses offered. Witness stated that he 
tried to compromise the matter with him but that his offers 
were refused. Witness stated that on his own initiative 
and without the request of Dr. Leonardo, he went to Wy- 
nelle Leonardo and told her that their living within Dr. 
Leonardo’s premises was not satisfactory and was a source 
of aimoyance and inconvenience and embarrassment to Dr. 
Leonardo, and that witness on his own responsibility of¬ 
fered Wynelle Leonardo $500 to vacate the premises but 
that his offer was refused. Witness stated that he called 
Salvatore Leonardo and advised him that he was an em¬ 
ployee (that is Salvator) of the doctor and that he would 
be taken to the police court for trespassing, and that if the 
matter went to the Rent Control Board there would be some 
embarrassment to which Salvatore Leonardo replied that 
he differed with the witness and the Rent Control Board 
would sustain his position. Witness stated that he told 
Salvatore Leonardo that the Rent Control Board had no 
control over the matter inasmuch as the relationship of 
landlord and tenant did not exist and that Salvatore Leon¬ 
ardo was merely an employee of the doctor’s and was per- 
1 mitted in the premises only on condition that he per- 
43 1 form certain services and that Salvatore Leonardo 
1 had failed in his agreement to perform those services. 

Whereupon Mrs. Ella Spaulding testified on behalf of 
the defendants that in March 1943 she attempted to call 
Dr. Leonardo but received no response. 

Whereupon the defendants rested their case and in re¬ 
buttal the plaintiff, Salvatore Leonardo, testified that all 
the apartments submitted were either too small or too far 
from their child’s school or the rent was beyond his ability 
to pay. Witness testified that he refused the doctor’s house 
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because of the oil situation and that it was too large for 
him, even though the doctor still had this house and the 
house was not unoccupied. 

The plaintiffs thereupon called Dr. Angevine who testi¬ 
fied that during the summer and fall of 1942 the plaintiff, 
Wynelle Leonardo, had referred as many as 50 calls to 
him, that he had no occasion to call Wynelle Leonardo as 
he would always call Dr. Leonardo the following morning 
at his office. 

Whereupon R. L. Swope testified that he was with the 
Southern Oxygen Company, a company supplying oxygen 
tents in medical cases, and that he was called in March 
1943 by the plaintiff, Wynelle Leonardo, for a case of Dr. 
Leonardo’s that needed oxygen. 

Whereupon all testimony was concluded and both sides 
rested, and whereupon the defendants renewed their mo¬ 
tion for a dismissal but that the same was overruled. 
Thereupon the case was fully argued by counsel and was 
taken under advisement by the Court and judgment was 
entered on behalf of the defendants and appropriate find¬ 
ings of fact and conclusions of law were filed by the 
44 trial justice. 

Respectfully submitted: 

Herman Miller, 

Attorney for Plaintiffs. 

James J. Laughlin, 
Counsel for Defendants. 
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45 1 The Court, having heard the testimony and the 
argument of counsel, now this 28th day of April, 
1943, makes findings of fact and states conclusions of law 
as follows: 


FINDINGS OF FACT. 

l.i Defendants are husband and wife and the owners in 
fee simple of the apartment building located and known 
as 5801 13th Street, N. W., in the city of Washington, D. C. 

2. The male defendant is a duly licensed and practicing 
physician in the city of Washington, D. C. and for the past 
five years or more has maintained an office for the practice 
of Ms profession on the ground or lower floor of said build¬ 
ing. 

3. That the said male defendant has an extensive and 
lucrative practice and, in carrying on said practice, it is 
necessary that he have and maintain telephone service in 
his Said office both during and after his office hours. 

4J That for several years immediately prior to the 
morith of April, 1942 said defendant resided in the so-called 
first floor of said apartment building and, in connection 
with the office telephone, maintained an extension there¬ 
from in said first floor apartment occupied by them so that 
at all times incoming calls from patients and others desir¬ 
ing the services of said physician defendant could be 
promptly received and answered. 

5. That in April, 1942 said defendants with their chil- 
| dren moved from said first floor apartment to a farm 
46 owned by them in the State of Maryland, approxi- 
matelv twentv-five miles from the citv of Washing- 
ton. However, the defendant physician used and occupied 
a bedroom, the kitchen and bath of said first floor apart- 
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ment on occasions when his professional duties required 
his presence in the city. 

6. That it became and was necessary for said defend¬ 
ant physician to make some arrangement whereby his office 
telephone could be answered, messages received and re¬ 
layed or transmitted to him during the times when he was 
absent from his office and on occasions when he was with 
his wife and children on the farm. 

7. That the plaintiffs are husband and wife, the hus¬ 
band being a brother of said defendant physician. Said 
brother is a lawyer and a member of the bar of this court 
and now engaged in the practice of law*. That at the time 
of the grievances complained of said defendant lawyer 
w’as not engaged in the practice of law but w*as employed 
by the Pullman Company as a conductor working out of 
Washington, D. C. when and as directed by said company. 

S. That on the 9th day of May, 1942, pursuant to the 
verbal understanding with the defendant physician set 
forth in paragraph 9 hereof, the plaintiffs were permitted 
to occupy and did take possession of a certain portion of 
said first floor apartment as their residence. 

9. That it was verbally understood and agreed that as a 
condition and obligation of their occupancy of said apart¬ 
ment, the plaintiff’s wife, and also the husband, would an¬ 
swer and receive all telephone calls and messages coming 
to the physician’s office after office hours and for that pur¬ 
pose w’ere to use said extension telephone located in said 
apartment and relay or otherwise communicate said calls 
and messages to said physician. It was further understood 
and agreed that said plaintiffs were to have the use of said 
telephone for their personal calls and convenience and, 
therefore, further obligated themselves not to install a 
telephone of their owm in said apartment. 
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47 It was further understood and agreed that said 
i plaintiffs would pay to said defendants the sum of 
Forty Dollars ($40.00) per month, which amount repre¬ 
sented the cost of the operation and maintenance of said 
apartment by the defendants. 

ID. The Court finds that there was no definite time fixed 
for the termination of the verbal agreement whereby said 
plaintiffs were permitted to occupy said apartment as set 
forth in paragraph 9 hereof. 

11. That the plaintiffs, disregarding their obligation to 
answer and receive telephone calls coming to said physician, 
failed and refused to answer said telephone and receive and 
relay calls therefrom to the said physician. On the con¬ 
trary, the Court finds as a fact that numerous calls from 
patients and from a surgeon associated with the said physi¬ 
cian went unanswered and important and urgent messages 
intended for said physician were not received by said plain¬ 
tiffs, or either of them, and communicated to said physi¬ 
cian. Furthermore, the Court finds that the plaintiff hus¬ 
band on occasions muffled the said extension telephone in 
such manner as to deaden the sound of the bell and thus pre¬ 
vented incoming calls from being heard and received there¬ 
from. 

The Court further finds that in violation of their obliga¬ 
tion said plaintiffs caused to be installed in said apartment 
a telephone of their own. 

12. That the defendant physician frequently complained 
to the plaintiffs of their failure to carry out their obligation 
to answer said telephone and verbally demanded that they 
surrender possession of said apartment. Their demand was 
as frequently refused and ignored and the plaintiffs per¬ 
sisted in their indifference to telephone calls coming over 
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said extension telephone and did not properly answer or 
receive the same. 

4S 13. That on the 15th day of February, 1943 the 
defendants served a written notice to quit on the 
plaintiffs in the words and figures, to wit: 

“This is to notify you that I wish you to vacate the 
premises at 5801 13th St., N. W. within 30 days from 
date as I wish to occupy it myself and my family in or¬ 
der to properly conduct my business as a physician. ’ ’ 

14. That the plaintiffs advised the defendants that they 
would not comply with said written notice and surrender 
possession of the premises to them at the expiration of thir¬ 
ty days from the date thereof and that they intended to ig¬ 
nore said notice until such time as they could find an apart¬ 
ment that met their requirements as to location, space and 
rental. 

15. That the defendants, when so advised as stated in 
paragraph 14 hereof and prior to the expiration of said 
notice, found several suitable apartments or housing ac¬ 
commodations for said plaintiffs within the location speci¬ 
fied by said plaintiffs with the same or comparable space 
and accommodations as contained in said first floor apart¬ 
ment and agreed, if the rental exceeded the amount of forty 
dollars being paid by said plaintiffs, to pay the excess. The 
Court finds that said plaintiffs arbitrarily refused to accept 
either of said apartments, although available, and declined 
to vacate said first floor apartment. 

16. That on the 16th day of March, 1943 the defendants 
entered into said first floor apartment, removed the house¬ 
hold and personal effects of the plaintiffs from the bedroom 
and closets occupied by said plaintiffs and placed the same 
in the living room thereof where, with the exception of 
some wearing apparel removed by said plaintiffs, such 
household effects now remain. Whereupon, the defendants 
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with their children occupied the said bedroom, kitchen and 
bath of said apartment. That subsequently, on the same 
day, the female plaintiff entered said apartment and violent¬ 
ly assaulted the said female defendant and her 
49 I servant and later caused the arrest of the said female 
defendant on groundless charge of assault and bat¬ 
tery committed on her, the female plaintiff. That at the 
trial of said charge in the criminal branch of the Municipal 
Cohrt for the District of Columbia said female defendant 
was found not guilty. 

17. The Court finds that said plaintiffs were violating 
an obligation of said tenancy in that (a) they neglected and 
refused to properly answer said telephone and (b) installed 
a telephone of their own in said apartment. 

18. The Court finds that said defendants sought in good 
faith to recover possession of said property for their imme¬ 
diate and personal use and occupancy as a dwelling and that 
this need was pressing in that said physician was required 
to maintain telephone service at all hours for the use of his 
patients and associates and that said physician was unable 
to obtain secretarial service for that purpose, although he 
was willing to pay a monthly charge of $25.00 therefor. The 
Court finds that ever since the defendants took possession of 
said bedroom, kitchen and bath they have been using the 
same as their dwelling. 

19. The Court finds that the plaintiffs have refused and 
still refuse to remove their belongings from said living 
robin and also from the garage attached to said apartment 
building in response to said written notice to quit and fre¬ 
quent verbal requests of the same tenon 

20. That said plaintiffs very shortly after the grievances 
complained of found housing accommodations and are now 
residing therein. 
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CONCLUSIONS OF LAW. 

1. The plaintiffs have an adequate remedy at law. 

The relief sought by the complaint is that the defendants 
“be required to return possession of said apartment to 
them • • • until such time as the defendants legally 
50 and lawfully through the proper court show they are 
entitled to possession thereof.” 

In the case of White v. Sparkhill Realty Co., 280 U. S. 
500, at page 510, Mr. Justice Sutherland said: 

“The relief sought was to enjoin appellants ‘from 
continuing in possession,’ that is to say, to oust appel¬ 
lants so as to restore the lands to the possession of ap¬ 
pellees. It is plain that this is not the office of an in¬ 
junction. Entry and possession of the lands by appel¬ 
lants and all alleged wrongful acts and proceedings 
preliminary thereto and in aid thereof had been con¬ 
summated long before suit was brought and preventive 
relief by injunction, consequently, had ceased to be 
appropriate.” 

See, also, Lacassagne v. Chapuis, 144 U. S. 119,125, quot¬ 
ing with approval 1 High on Injunctions 2d Ed. §355: “An 
injunction will not be used to take property out of the pos¬ 
session of one party and put it into that of another.” 

The District of Columbia Emergency Rent Act, Tit. 45, 
Ch. 16, D. C. Code 1940, makes no change in the principles 
stated, and does not authorize injunction to restore posses¬ 
sion under the circumstances here involved. 

In cases such as this, where the facts warrant, an ade¬ 
quate remedy at law is afforded in an action for damages. 
Indeed, such an action was first filed and is now pending in 
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the civil branch of the Municipal Court for the District of 
Columbia. 

2. A mandatory injunction will be denied when its issu¬ 
ance will cause injury to the defendant, and no benefit or 
very little in comparison upon the plaintiff, especially where 
moilev damages will compensate the plaintiff. 32 C. J. §64. 
This rule is applicable here. 

3. The complaint is dismissed on the merits with costs 
assessed against the plaintiffs. 

It is so ordered and the clerk will enter judgment accord¬ 
ingly. 

0. R. LUHRING, 

Justice. 


51 I Judgment for Defendants. 

This cause having come on for hearing at this term and 
the pleadings, testimony and argument of counsel in open 
Court having been duly considered, it is by the Court this 
4th day of May, 1943, 

Adjudged, Ordered and Decreed, that the prayer for 
a mandatory injunction be and the same is hereby denied. 

The Complaint is dismissed on the merits of the case with 
costs assessed against the plaintiffs. 

CHARLES E. STEWART, 
Clerk. 


By direction of: 
0. R. Luhring, 
Justice. 


By E. A. MOORES, JR., 
Deputy Clerk. 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


JANUARY TERM, 1944. 


No. 8576. 


SALVATORE E. LEONARDO ET AL., APPELLANTS, 

VS. 

ALEXANDER C. LEONARDO ET AL., APPELLEES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLEES. 


COUNTERSTATEMENT OF THE CASE. 

The statement of facts presented by the appellants 
is substantially correct but it is necessary to make cer¬ 
tain additional comments in order that the Court may ar¬ 
rive at a correct understanding of the situation. The Ap- 
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pellee Alexander C. Leonardo is a practicing physician in 
the District of Columbia and maintains his office in the 
basement at 5801 Thirteenth Street Northwest. The ap¬ 
pellee owns this building. The first and second floors of 
said building are used for living accommodations for his 
family consisting of his wife and four small children. His 
professional office occupies the lower floor of the prem¬ 
ises. Dr. Leonardo had purchased a farm in Montgomery 
County, Maryland, and sends his wife and children there 
during the summer months, he himself driving back and 
forth to the farm. In May, 1942, the Appellant Salvatore 
E. Leonardo, approached Dr. Leonardo and asked if Dr. 
Leonardo had an apartment to rent. The appellant Salva¬ 
tore Leonardo stated that he was trying to find a place 
to live. He was informed by Dr. Leonardo that while 
he had no apartment to rent, he was endeavoring to ob¬ 
tain an occupant of the apartment in order that his tele¬ 
phone would be answered at night since the telephone 
service furnished by the Medical Bureau was not then 
available. Salvatore E. Leonardo was permitted to move 
into i the premises upon the express condition that the 
telephone calls for Dr. Leonardo would be answered. 
There was no landlord and tenant relationship existing. 
The appellant Salvatore E. Leonardo did come into the 
possession of the premises and almost immediately, Dr. 
Leonardo complained that his telephone calls were not 
being answered. The appellants were to pay the sum of 
forty dollars per month but this was never regarded as 
rental in the ordinary sense since that it did not even 
cover the actual cost of the utilities such as heat, gas, 
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telephone and electricity. It should also be pointed out 
that one of the conditions upon which appellants were 
permitted to come into the possession of the premises was 
the fact that appellants were not to install a telephone of 
their own and that the telephone of the appellees was the 
only one to be permitted in the premises. In violation of 
this, the appellants installed a telephone of their own. 

Many complaints reached the appellees as to the fail¬ 
ure of the appellants to answer the telephone and on Feb¬ 
ruary 15, 1943, the appellees served a written notice to 
quit on the appellants and stated that they desired pos¬ 
session of the premises for their own use in order that ap¬ 
pellee could properly conduct his profession as a physician. 
The appellants informed the appellees that they would 
not vacate the premises until they could find living ac¬ 
commodations of the kind and character that they de¬ 
sired. The appellees negotiated with several real estate 
agencies in order to provide accommodations for the ap¬ 
pellants and the appellees incurred considerable expense 
on this account. 

On March 16, 1943, the appellees entered the first 
floor apartment and removed the household and personal 
effects of the appellants from the bedroom and closets 
occupied by said appellants and the appellees then occu¬ 
pied the said premises. On the same day, the appellant 
Winelle entered the apartment and violently assaulted 
the wife of Dr. Leonardo and the servant of Dr. Leonardo. 

It is contended by the appellees that the rent control 
act does not apply since there was no relationship of land¬ 
lord and tenant. 
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ISSUES INVOLVED. 

1. Whether the Emergency Rent Act of the District 
of Columbia has application. 

2. Whether the Appellants are entitled to injunctive 
relief. 


I SUMMARY OF ARGUMENT. 

1. Since there was no relationship of landlord and 
tenant, the provisions of the Rent Act do not apply. 

2. The Appellants have a full, complete and ade¬ 
quate remedy at law and are not entitled to injunctive 
relief. 
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ARGUMENT. 

In Title 45, Section 1605 (b) of the D. C. Code, 1940 
Edition, it is provided: 

“No action or proceeding to recover possession of 
housing accommodations shall be maintainable by any 
landlord against any tenant, notwithstanding that the 
tenant has no lease, or that his lease expired, so long 
as the tenant continues to pay the rent to which the 
landlord is entitled, unless (1) the tenant is violating 
an obligation of his tenancy (other than an obligation 
to pay rent higher than the rent permitted under this 
Act or any regulation or order thereunder applicable 
to the housing accommodations involved or an obliga¬ 
tion to surrender possession of such accommodations) 
or (2) the landlord seeks in good faith to recover pos¬ 
session of the property for his own immediate and 
personal use and occupancy as a dwelling.” 

In the instant case, the relationship of landlord and 
tenant did not exist. In the Findings of Fact at page 43 
of Appellants’ Brief and Appendix, we find this: 

“That it was verbally understood and agreed that 
as a condition and obligation of their occupancy of 
said apartment, the plaintiff’s wife, and also the hus¬ 
band, would answer and receive all telephone calls and 
messages coming to the physician’s office after office 
hours and for that purpose were to use said extension 
telephone located in said apartment and relay or 
otherwise communicate said calls and messages to 
said physician. It was further understood and agreed 
that said plaintiffs were to have the use of said tele- 
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phone for their personal calls and convenience and, 
therefore, further obligated themselves not to install 
a telephone of their own in said apartment.” 

At page 44 of Findings of Fact number 11, there is this: 

“That the plaintiffs, disregarding their obliga¬ 
tion to answer and receive telephone calls coming to 
said physician, failed and refused to answer said tele¬ 
phone and receive and relay calls therefrom to the said 
physician. On the contrary, the Court finds as a fact 
that numerous calls from patients and from a surgeon 
associated with the said physician went unanswered 
and important and urgent messages intended for said 
physician were not received by said plaintiffs, or 
either of them, and communicated to said physician. 
Furthermore, the Court finds that the plaintiff hus¬ 
band on occasions muffled the said extension tele¬ 
phone in such manner as to deaden the sound of the 
bell and thus prevented incoming calls from being 
heard and received therefrom. 

“The Court further finds that in violation of 
their obligation said plaintiffs caused to be installed 
'in said apartment a telephone of their own.” 

1 . 

It is contended, therefore, in view of the facts exist¬ 
ing in this case, that there was no relationship of land¬ 
lord and tenant and hence the Emergency Rent Act had 
no application. 

2 . 

The Appellants have a full, complete and adequate 
remedy at law. 
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In this case the premises in question are the premises 
of the appellees. There is no theory of law entitling ap¬ 
pellants to be returned to the possession of said premises. 
Any redress they may have would be in money damages. 
In fact, the record shows that such an action for money 
damages is now pending in the civil branch of the Mu¬ 
nicipal Court for the District of Columbia. The court be¬ 
low has adequately disposed of the proposition in the Con¬ 
clusions of Law, wherein reference is made to the case 
of White v. Sparkhill Realty Co., 280 U. S. 500, at page 
510, wherein Mr. Justice Sutherland said: 

“The relief sought was to enjoin appellants ‘from 
continuing in possession,’ that is to say, to oust ap¬ 
pellants so as to restore the lands to the possession 
of appellees. It is plain that this is not the office 
of an injunction. Entry and possession of the lands 
by appellants and all alleged wrongful acts and pro¬ 
ceedings preliminary thereto and in aid thereof had 
been consummated long before suit was brought and 
preventive relief by injunction, consequently, had 
ceased to be appropriate.” 

See, also, Lacassagne v. Chapuis, 144 U. S. 119, 125, 
quoting with approval 1 High on Injunctions, 2d Ed., Sec. 
355, wherein it is stated: 

“An injunction will not be used to take property 
out of the possession of one party and put it into that 
of another.” 
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CONCLUSION. 

In view of all of the circumstances, we say that there 
was no error in the proceedings in the court below and 
that the Findings of Fact are based upon substantial evi¬ 
dence and should not be disturbed. It is contended, there¬ 
fore, that the judgment in the court below should be af¬ 
firmed. 

James J. Laughlin, 

- National Press Building, 

* Washington, D. C., 

Counsel for Appellees. 











